AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Farm Credit Administration

(c) The conservator serves as the
trustee of the Corporation and con-
ducts its operations for the benefit of
the creditors and stockholders of the
Corporation.

(d) The conservator may exercise the
powers that a receiver of the Corpora-
tion may exercise under any of the pro-
visions of §650.56(b) of this subpart, ex-
cept paragraphs (b)(2) and (b)(16). In in-
terpreting the applicable paragraphs
for purposes of this section, the terms
‘‘conservator’” and ‘‘conservatorship”
shall be read for ‘“‘receiver” and ‘‘re-
ceivership”.

(e) The conservator may also take
any other action the conservator con-
siders appropriate or expedient to the
continuing operation of the Corpora-
tion.

§650.67 Inventory, examination, and
reports to stockholders.

(a) As soon as practicable after tak-
ing possession of the Corporation, the
conservator shall take an inventory of
the assets and liabilities of the Cor-

§650.68

poration as of the date possession was
taken. One copy of the inventory shall
be filed with the Farm Credit Adminis-
tration.

(b) The conservatorship shall be ex-
amined by the Farm Credit Adminis-
tration in accordance with section 8.11
of the Act.

(c) The conservatorship shall prepare
and file financial reports and other
documents in accordance with the re-
quirements of §620.40 and part 621 of
this chapter. The conservator of the
Corporation shall provide the certifi-
cation required in §621.14 of this chap-
ter.

§650.68 Final discharge and release of
the conservator.

At such time as the conservator shall
be relieved of its conservatorship du-
ties, the conservator shall file a report
on the conservator’s activities with the
Farm Credit Administration. The con-
servator shall thereupon be completely
and finally released.
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SUBCHAPTER A—REGULATIONS AFFECTING CREDIT UNIONS

PART 700—DEFINITIONS

AUTHORITY: 12 U.S.C. 1752, 1757(6), 1766.

§700.1 Definitions.

As used in this chapter:

(@) Act means the Federal Credit
Union Act (73 Stat. 628, 84 Stat. 944, 12
U.S.C. 1751 through 1790).

(b) Administration means the National
Credit Union Administration.

(c) Board means the Board of the Na-
tional Credit Union Administration.

(d) Credit Union means a credit union
chartered under the Federal Credit
Union Act or, as the context permits,
under the laws of any State.

(e) Regional Director means the rep-
resentative of the Administration in
the designated geographical area in
which the office of the Federal credit
union is located.

(f) Regional Office means the office of
the Administration located in the des-
ignated geographical areas in which
the office of the Federal credit union is
located.

(g) State means a State of the United
States, the District of Columbia, any of
the several Territories and possessions
of the United States, the Panama
Canal Zone, and the Commonwealth of
Puerto Rico.

(h) Remaining maturity is the time pe-
riod from the date of the required re-
serve transfer to the stated date of ma-
turity of the instrument.

(i) For the purpose of establishing
the reserves required by section 116 of
the Federal Credit Union Act, all as-
sets except the following shall be con-
sidered risk assets:

(1) Cash on hand.

(2) Deposits and/or shares in federally
or state-insured banks, savings and
loan associations, and credit unions
that have a remaining maturity of 5
years or less.

(3) Assets that have a remaining ma-
turity of 5 years or less and are insured
by, fully guaranteed as to principal and
interest by, or due from the U.S. Gov-
ernment, its agencies, the Federal Na-
tional Mortgage Association. Federal
Home Loan Mortgage Corporation, or

the Government National Mortgage As-
sociation. Collateralized mortgage ob-
ligations that are comprised of govern-
ment guaranteed mortgage loans shall
be included in this asset category.

(4) Loans to other credit unions that
have a remaining maturity of 5 years
or less.

(5) Student loans insured under the
provisions of title IV, Part B of the
Higher Education Act of 1965 (20 U.S.C.
1071, et seq.) or similar state insurance
programs that have a remaining matu-
rity of 5 years or less.

(6) Loans that have a remaining ma-
turity of 5 years or less and are fully
insured or guaranteed by the Federal
or a state government or any agency of
either.

(7) Shares or deposits in a corporate
credit union that have a remaining ma-
turity of 5 years or less, other than
Membership Capital Share Deposit ac-
counts as defined in part 704.

(i) Is operated primarily for the pur-
pose of serving other credit unions;

(if) Is designated by the National
Credit Union Administration as a cor-
porate credit union; and

(iii) Limits natural person members
to the minimum required by state or
federal law to charter and operate the
credit union.

(8) Common trust investments, in-
cluding mutual funds, which deal ex-
clusively in investments authorized by
the Federal Credit Union Act that are
either carried at the lower cost or mar-
ket, or are marked to market value
monthly.

(9) Prepaid expenses.

(10) Accrued interest on non-risk in-
vestments.

(11) Loans fully secured by a pledge
of shares in the lending Federal credit
union, equal to and maintained to at
least the amount of the loan outstand-
ing.

(12) Loans which are purchased from
liquidating credit unions and guaran-
teed by the National Credit Union Ad-
ministration.

(13) National Credit Union Share In-
surance Fund Guaranty Accounts es-
tablished with the authorization of the
National Credit Union Administration
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under the authority of section 208(a)(1)
of the Federal Credit Union Act.

(14) Investments in shares of the Na-
tional Credit Union Administration
Central Liquidity Facility.

(15) Assets included in numbered
items 2, 3, 4, 5, 6, and 7 with maturities
greater than 5 years are exempt from
risk assets if the asset is being carried
on the credit union’s records at the
lower of cost or market, or are being
marked to market value monthly.

(16) Assets included in numbered
items 2, 3, 4, 5, 6, and 7, with remaining
maturities greater than 5 years are ex-
empt from risk assets provided they
meet the following criteria, irrespec-
tive of whether or not the asset is
being carried on the credit union’s
records at the lower of cost or market,
or are being marked to market value
monthly.

(17) Fixed Assets as
§701.36(b).

(18) Deposit in the National Credit
Union Share Insurance Fund represent-
ing a federally insured credit union’s
capitalization account balance of one
percent of insured shares.

()(1) Insolvency. A credit union will
be determined to be insolvent when the
total amount of its shares exceeds the
present cash value of its assets after
providing for liabilities unless:

(i) It is determined by the Board that
the facts that caused the deficient
share-asset ratio no longer exist; and

(ii) The likelihood of further depre-
ciation of the share-asset ratio is not
probable; and

(iii) The return of the share-asset
ratio to its normal limits within a rea-
sonable time for the credit union con-
cerned is probable; and

(iv) The probability of a further po-
tential loss to the insurance fund is
negligible.

(2) For purposes of this section, the
following definitions are used:

(i) Cash value of assets. Recorded
value will be considered the cash value
of any asset account providing accept-
ed accounting principles and practices
are followed and the provisions of law,
regulation, and bylaws are met.

(ii) Liabilities. Recorded liabilities
which are due and payable, excluding
shares of members and non-members,
are considered liabilities.

defined in
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(k) For purposes of determining the
amount required to be transferred to
regular reserves under sections 116 and
201(b)(6) of the Federal Credit Union
Act, gross income means the total of the
operating income accounts reduced by
the following.

(1) Dividends received on shares in
the National Credit Union Administra-
tion Central Liquidity Facility;

(2) Dividends received by credit
unions on special share accounts held
in Agent members of the Central Li-
quidity Facility authorized by §725.7 of
this chapter; and

(3) Interest received by an Agent
member of the Central Liquidity Facil-
ity to the extent of interest paid to the
Facility by the Agent member. In the
case of an Agent member of the Central
Liquidity Facility that is a group of
central credit unions—

(i) Interest received by the Agent
group representative, as defined in
§725.1(b) of this chapter, to the extent
of interest paid to the Facility by the
Agent group representative; and

(ii) Interest received by each central
credit union in the Agent group (other
than the Agent group representative)
to the extent of interest paid by each
such central credit union to the Agent
group representative on Agent group
representative loans, as defined in
§725.1(b) of this chapter. Non-operating
gains and losses are not included in
gross income.

[36 FR 23794, Dec. 15, 1971; 37 FR 329, Jan. 11,
1972, as amended at 37 FR 10342, May 20, 1972;
45 FR 47121, July 14, 1980; 54 FR 48234, Nov. 22,
1989; 54 FR 52015, Dec. 20, 1989; 55 FR 1794,
Jan. 19, 1990; 57 FR 47985, Oct. 21, 1992; 58 FR
40042, July 27, 1993]

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

Sec.

701.1 Federal credit union chartering, field
of membership modifications, and con-
versions.

701.2 Incorporation by reference.

701.3—701.5 [Reserved]

701.6 Fees paid by Federal credit unions.

701.7—701.11 [Reserved]

701.12 Supervisory committee audits and
verifications.

701.13 Requirements for an outside audit.

701.14 Change in official or senior executive
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officer in credit unions that are newly
chartered or are in troubled condition.
701.15—701.18 [Reserved]

701.19 Retirement benefits for employees of
Federal credit unions.

701.20 Fidelity bond and insurance coverage
for Federal credit unions.

701.21 Loans to members and lines of credit
to members.

701.22 Loan participation.

701.23 Purchase, sale, and pledge of eligible
obligations.

701.24 Refund of interest.

701.25 [Reserved]

701.26 Credit union service contracts.

701.27 Investments in and loans to credit
union service organizations.

701.28—701.29 [Reserved]

701.30 Safe deposit box service.

701.31 Nondiscrimination requirements.

701.32 Payment on shares by public units
and nonmembers.

701.33 Reimbursement, insurance, and in-
demnification of officials and employees.

701.34 Designation of low-income status; re-
ceipt of secondary capital accounts by
low-income designated credit unions.

701.35 Share, share draft, and share certifi-
cate accounts.

701.36 FCU ownership of fixed assets.

701.37 Treasury tax and loan depositaries;
depositaries and financial agents of the
Government.

701.38 Borrowed funds from natural persons.

AUTHORITY: 12 U.S.C. 1752(5), 1755, 1756, 1757,
1759, 176la, 1761b, 1766, 1767, 1782, 1784, 1787,
1789. Section 701.6 is also authorized by 15
U.S.C. 3717. Section 701.31 is also authorized
by 15 U.S.C. 1601 et seq.; 42 U.S.C. 1981 and
3601-3610. Section 701.35 is also authorized by
42 U.S.C. 4311-4312.

8§701.1 Federal credit union charter-
ing, field of membership modifica-
tions, and conversions.

National Credit Union Administra-
tion practice and procedure concerning
chartering, field of membership modi-
fications, and conversions are set forth
in Interpretive Ruling and Policy
Statement 94-1 Chartering and Field of
Membership Policy (IRPS 94-1) as
amended by IRPS 96-1. Copies may be
obtained by contacting NCUA at the
address found in §792.2(g)(1) of this
chapter. The combined IRPS are incor-
porated into this section.

(Approved by the Office of Management and
Budget under control number 3133-0015.)

NoTE: The text of Interpretive Ruling and
Policy Statement (IRPS 94-1, as amended by

§701.6

IRPS 96-1) does not appear in the Code of
Federal Regulations.

[62 FR 5316, Feb. 5, 1997]

§701.2

(a) The publication used by Federal
credit unions, which is identified in
this chapter, is hereby incorporated by
reference pursuant to 5 U.S.C. 552(a)(1)
and the regulation issued thereunder.

(b) Copies of the publication pre-
scribed in this chapter may be obtained
on request addressed to National Credit
Union Administration, 1775 Duke
Street, Alexandria, VA 22314-3428.

(c) Revisions or amendments of the
publication may be issued from time to
time by the National Credit Union Ad-
ministration. An historic file of such
amendments or revisions is maintained
and made available for inspection at
the National Credit Union Administra-
tion, 1775 Duke Street, Alexandria, VA
22314-3428.

(d) The publication listed below is
hereby incorporated by reference:

(1) Federal Credit Union Bylaws. (Ap-
proved by the Office of the Federal
Register through June 30, 1982.)

(e) Copies of this publication are on
file with the Director, Office of Federal
Register, National Archives and
Records Service, General Services Ad-
ministration, Washington, DC 20408.
The text of any changes in said publi-
cation will be filed with the Director,
Office of the Federal Register, and a
notice thereof will be periodically pub-
lished in the FEDERAL REGISTER.

Incorporation by reference.

[47 FR 23686, June 1, 1982, as amended at 59
FR 36041, July 15, 1994]

88§701.3—701.5 [Reserved]

§701.6 Fees paid by Federal credit

unions.

(a) Basis for assessment. Each calendar
year or as otherwise directed by the
Board, each Federal credit union shall
pay to the Administration for the cur-
rent National Credit Union Adminis-
tration fiscal year (January 1 to De-
cember 31) an operating fee in accord-
ance with a schedule as fixed from time
to time by the National Credit Union
Administration Board based on the
total assets of each Federal credit
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union as of December 31 of the preced-
ing year or as otherwise determined
pursuant to paragraph (b) of this sec-
tion.

(b) Coverage. The operating fee shall
be paid by each Federal credit union
engaged in operations as of January 1
of each calendar year, except as other-
wise provided by this paragraph.

(1) New charters. A newly chartered
Federal credit union will not pay an
operating fee until the year following
the first full calendar year after the
date chartered.

(2) Conversions. A state chartered
credit union that converts to Federal
charter will pay an operating fee in the
year following the conversion. Federal
credit unions converting to state char-
ter will not receive a refund of the op-
erating fee paid to the Administration
in the year in which the conversion
takes place.

(3) Mergers. A continuing Federal
credit union that has merged with an-
other credit union will pay an operat-
ing fee in the following year based on
the combined total assets of the
merged credit union and the continu-
ing Federal credit union as of Decem-
ber 31 of the year in which the merger
took place. For purposes of this re-
quirement, a purchase and assumption
transaction wherein the continuing
Federal credit union purchases all or
essentially all of the assets of another
credit union shall be deemed a merger.
Federal credit unions merging with
other Federal or state credit unions
will not receive a refund of the operat-
ing fee paid to the Administration in
the year in which the merger took
place.

(4) Liquidations. A Federal credit
union placed in liquidation will not pay
any operating fee after the date of lig-
uidation.

(c) Notification. Each Federal credit
union shall be notified at least 30 days
in advance of the schedule of fees to be
paid. A Federal credit union may sub-
mit written comments to the Board for
consideration regarding the existing
fee schedule. Any subsequent revision
to the schedule shall be provided to
each Federal credit union at least 15
days before payment is due.

(d) Assessment of Administrative Fee
and Interest for Delinquent Payment.

12 CFR Ch. VII (1-1-98 Edition)

Each Federal credit union shall pay to
the Administration an administrative
fee, the costs of collection, and interest
on any delinquent payment of its oper-
ating fee. A payment will be considered
delinquent if it is postmarked later
than the date stated in the notice to
the credit union provided under
§701.6(c). The National Credit Union
Administration may waive or abate
charges or collection of interest if cir-
cumstances warrant.

(1) The administrative fee for a delin-
quent payment shall be an amount
fixed from time to time by the Na-
tional Credit Union Administration
Board and based upon the administra-
tive costs of such delinquent payments
to the Administration in the preceding
year.

(2) The costs of collection shall be
the actual hours expended by Adminis-
tration personnel multiplied by the av-
erage hourly salary and benefits costs
of such personnel as determined by the
National Credit Union Administration
Board.

(3) The interest rate charged on any
delinquent payment shall be the U.S.
Department of the Treasury Tax and
Loan Rate in effect on the date when
the payment is due as provided in 31
U.S.C. 3717.

(4) If a credit union makes a com-
bined payment of its operating fee and
its share insurance deposit as provided
in §741.4 of this chapter and such pay-
ment is delinquent, only one adminis-
trative fee will be charged and interest
will be charged on the total combined
payment.

[44 FR 27380, May 10, 1979, as amended at 50
FR 20745, May 20, 1985; 55 FR 1799, Jan. 19,
1990; 59 FR 33421, June 29, 1994; 60 FR 58503,
Nov. 28, 1995]

88§701.7—701.11 [Reserved]

§701.12 Supervisory committee audits
and verifications.

(a) Definitions. As used in this chap-
ter:

(1) Agreed-upon procedures engagement
refers to the performance by an inde-
pendent, licensed certified public ac-
countant of an engagement in which
the scope is limited to applying speci-
fied agreed-upon procedures to one or
more specified elements, accounts or
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items of a financial statement. Such
procedures are insufficient to express
an opinion regarding either the finan-
cial statements taken as a whole, or
the specified elements, accounts or
items under examination.

(2) Compensated auditor refers to any
accounting/auditing professional, ex-
cluding credit union employees, who is
compensated for performing more than
one compensated supervisory commit-
tee audit and/or verification of mem-
bers’ accounts, or opinion audit, per
calendar year.

(3) Financial statements refers to a
presentation of financial data, includ-
ing accompanying notes, derived from
accounting records of the credit union,
and intended to disclose a credit
union’s economic resources or obliga-
tions at a appoint in time, or the
changes therein for a period of time, in
conformity with GAAP or RAP, as de-
fined herein. Each of the following is
considered to be a financial statement:
a balance sheet or statement of finan-
cial condition; statement of income or
statement of operations; statement of
undivided earnings; statement of cash
flows; statement of changes in mem-
bers’ equity; statement of assets and li-
abilities that does not include mem-
bers’ equity accounts; statement of
revenue and expenses; and statement of
cash receipts and disbursements.

(4) GAAP is an acronym for ‘‘gen-
erally accepted accounting principles”
which refers to the conventions, rules,
and procedures which define accepted
accounting practice. GAAP includes
both broad general guidelines and de-
tailed practices and procedures, pro-
vides a standard by which to measure
financial statement presentations, and
encompasses not only accounting prin-
ciples and practices but also the meth-
ods of applying them.

(5) GAAS is an acronym for ‘“‘gen-
erally accepted auditing standards”
which refers to the standards approved
and adopted by the American Institute
of Certified Public Accountants which
apply when an “‘independent, licensed
certified public accountant” audits fi-
nancial statements. Auditing standards
differ from auditing procedures in that
‘“procedures’” address acts to be per-
formed, whereas ‘‘standards’ measure
the quality of the performance of those

§701.12

acts and the objectives to be achieved
by use of the procedures undertaken. In
addition, auditing standards address
the auditor’s professional qualifica-
tions as well as the judgment exercised
in performing the audit and in prepar-
ing the report of the audit. Copies of
GAAS may be obtained from the
AICPA, Order Department, Harborside
Financial Center, 201 Plaza Three, Jer-
sey City, NJ 07311-3881, telephone (800)
TO-AICPA or (800) 862-4272.

(6) Independence and Independent
means the impartiality necessary for
the reliability of the compensated
auditor’s findings. Independence re-
quires the exercise of fairness toward
credit union officials, members, credi-
tors and others who may rely upon the
supervisory committee audit report.

(7) Internal controls refers to the proc-
ess, established by the credit union’s
board of directors, officers and employ-
ees, designed to provide reasonable as-
surance of reliable financial reporting
and safeguarding of assets against un-
authorized acquisition, use, or disposi-
tion. A credit union’s internal control
structure consists of five components:
control environment; risk assessment;
control activities; information and
communication; and monitoring. Reli-
able financial reporting refers to prepa-
ration of financial statements that
“present fairly’’ the financial position
of the credit union and results of its
operations and its cash flows, in con-
formity with GAAP or RAP, as defined
herein. Internal control over safeguard-
ing of assets against unauthorized ac-
quisition, use, or disposition refers to
prevention or timely detection of
transactions involving such unauthor-
ized access, use, or disposition of assets
which could result in a loss that is ma-
terial to the financial statements.

(8) Licensed, certified public accountant
refers to an accounting/auditing profes-
sional who has received a certificate
and license from a duly-appointed state
licensing authority to practice ac-
counting/auditing, and is independent
as defined herein.

(9) Opinion audit refers to an exam-
ination of the financial statements per-
formed by an independent, licensed,
certified public accountant in accord-
ance with GAAS. The objective of an

301



§701.12

“‘opinion audit’ is to express an opin-
ion as to whether those financial state-
ments of the credit union present fair-
ly, in all material respects, the finan-
cial position and the results of its oper-
ations and its cash flows in conformity
with GAAP or RAP, as defined herein.

(10) RAP is an acronym for ‘“‘regu-
latory accounting practices” which
refer to the conventions, rules, and
procedures governing accepted ac-
counting practices, other than GAAP,
for credit unions and having the sub-
stantial support of either the NCUA or
the applicable state credit union super-
visor.

(11) Related party transactions refers
to transactions among or between par-
ties where one party controls or can
significantly influence the manage-
ment or operating policies of the other
so as to prevent the other party from
pursuing exclusively its own interests.
Examples of related parties include: ex-
ecutive management, board members,
supervisory committee members, cred-
it committee members, and employees,
and their families. Examples of “‘relat-
ed party transactions’ include: inter-
est-free loans or loans at below market
rates; sale of real estate significantly

below appraised value; nonmonetary
exchange of property; below market
fees, and making of loans lacking

scheduled terms for repayment.

(12) Reportable conditions refers to a
matter coming to the attention of the
independent, compensated auditor
which, in his or her judgment, rep-
resents a significant deficiency in the
design or operation of the internal con-
trol structure of the credit union,
which could adversely affect its ability
to record, process, summarize, and re-
port financial data consistent with the
representations of management in the
financial statements.

(13) Specified elements, accounts or
items of a financial statement refers to
accounting information that is a part
of, but significantly less than, a finan-
cial statement. These may be directly
identified in a financial statement or
notes thereto; or they may be derived
from a financial statement by analysis,
aggregation, summarization, or mathe-
matical computation.

(14) Substantive testing refers to test-
ing of details and analytical procedures

12 CFR Ch. VII (1-1-98 Edition)

to detect material misstatements in
the account balance, transaction class,
and disclosure components of financial
statements.

(15) Supervisory committee refers to a
supervisory committee as defined in
Section 111(b) of the Federal Credit
Union Act, 12 U.S.C. 1786(r). For some
federally-insured state chartered credit
unions, the ‘“‘audit committee’” des-
ignated by state statute or regulation
is the equivalent of a supervisory com-
mittee.

(16) Supervisory committee audit refers
to an examination of specified ele-
ments, accounts or items of the credit
union’s financial statement to the full
extent required in this part. An opinion
audit as defined herein exceeds the re-
quirements of a ‘“‘supervisory commit-
tee audit.”

(17) Working papers refers to the prin-
cipal record, in any form, of the work
performed by the auditor and/or super-
visory committee to support its find-
ings and/or conclusions concerning sig-
nificant matters. Examples include the
written record of procedures applied,
tests performed, information obtained,
and pertinent conclusions reached in
the engagement, proprietary audit pro-
grams, analyses, memoranda, letters of
confirmation and representation, ab-
stracts of credit union documents, re-
viewer’s notes, if retained, and sched-
ules or commentaries prepared or ob-
tained by the independent, com-
pensated auditor.

(b) Supervisory committee responsibil-
ities. (1) The supervisory committee is
responsible for ensuring that:

(i) The financial condition of the
credit union is accurately and fairly
presented in the credit union’s finan-
cial statements; and

(ii) The credit union’s management
practices and procedures are sufficient
to safeguard members’ assets.

(2) To meet its responsibilities, the
supervisory committee shall determine
whether:

(i) Internal controls are established
and effectively maintained to achieve
the credit union’s financial reporting
objectives which must be sufficient to
satisfy the requirements of the super-
visory committee audit, verification of
members’ accounts and its additional
responsibilities;
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(ii) The credit union’s accounting
records and financial reports are
promptly prepared and accurately re-
flect operations and results;

(iii) The relevant plans, policies, and
control procedures established by the
board of directors are properly admin-
istered; and

(iv) Policies and control procedures
are sufficient to safeguard against
error, carelessness, conflict of interest,
self-dealing and fraud.

(c) Supervisory committee audit. (1) A
supervisory committee audit of each
Federal credit union shall occur at
least once every calendar year and
shall cover the period elapsed since the
last audit period. The supervisory com-
mittee audit shall be performed by the
supervisory committee or its des-
ignated representative, as prescribed in
paragraph (c)(5) of this section.

(2) Standards for Performing Super-
visory Committee Audit. The super-
visory committee audit procedures/
testing must be performed in accord-
ance with the following standards:

(i) The audit is to be performed by a
person or persons having adequate
technical training and proficiency as
an auditor commensurate with the
level of sophistication and complexity
of the credit union under audit.

(ii) Reasonable care is to be exercised
in the performance of the audit and the
preparation of the report.

(iii) The work is to be adequately
planned and assistants, if any, are to
be properly supervised.

(iv) The person or persons performing
the audit must attain a sufficient un-
derstanding of the internal control
structure to plan the audit and to de-
termine the nature, timing, and extent
of tests to be performed.

(v) The person or persons performing
the audit must, through inspection, ob-
servation, inquiry, and confirmation
obtain sufficient evidence to afford a
reasonable basis for the financial state-
ment elements, accounts or items
under audit.

(3) Scope of Supervisory Committee
Audit. The scope of the supervisory
committee audit shall consist of:

(i) Attaining an understanding of the
internal control structure;

(ii) Assessing the level
risk; and

of control
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(iii) Based on the level of control
risk, determining the nature, timing,
and extent of substantive testing nec-
essary to confirm the assertions made
by management regarding each of as-
sets, liabilities, equity, income, and ex-
penses for the following attributes:

(A) Existence or occurrence;

(B) Completeness;

(C) Vvaluation or allocation;

(D) Rights and obligations; and

(E) Presentation and disclosures.

(4) In addition to scope requirements
set forth in paragraph (c)(3) of this sec-
tion, an audit performed by an inde-
pendent, compensated auditor which
includes any of the following areas
must, with respect to audit scope but
not with respect to reporting, satisfy
GAAS for expressing an opinion on the
financial statements taken as a whole:

(i) Internal controls;

(ii) Cash;

(iii) Loans and interest thereon;

(iv) Investments and interest there-
on;

(v) Shares and dividends and/or inter-
est thereon;

(vi) Related party transactions; and

(vii) The reporting of identified er-
rors and irregularities with regard to
each of the items in paragraphs (c)(4)
(i) through (vi) of this section.

(5)(i) The requirements of the annual
supervisory committee audit may be
satisfied by one of the following:

(A) An opinion audit of the credit
union’s financial statements performed
by an independent, licensed, certified
public accountant;

(B) An ‘“‘agreed-upon procedures en-
gagement’” performed by an independ-
ent, licensed, certified public account-
ant, which by itself or in combination
with procedures performed by the su-
pervisory committee, fulfills the re-
quired scope of the supervisory com-
mittee audit;

(C) A supervisory committee audit
performed by an independent, com-
pensated auditor other than an inde-
pendent, licensed, certified public ac-
countant which by itself or in combina-
tion with procedures performed by the
supervisory committee, fulfills the
scope of a supervisory committee
audit; or

(D) A supervisory committee audit
by the supervisory committee or its
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designated, uncompensated representa-
tive.

(i) In all cases, an independent, com-
pensated auditor is required to con-
tract directly with the supervisory
committee for the audit engagement
and to deliver its written reports di-
rectly to the supervisory committee.

(iii) For a supervisory committee
audit performed by the supervisory
committee or its designated, uncom-
pensated representative, the super-
visory committee shall prepare a writ-
ten report of the supervisory commit-
tee audit.

(d) Engagement letter. (1) The engage-
ment of an independent, compensated
auditor to perform all or a portion of
the scope of a supervisory committee
audit shall be evidenced by an engage-
ment letter. The engagement letter
shall be signed by the compensated
auditor and acknowledged therein by
the supervisory committee prior to
commencement of a supervisory com-
mittee audit. The engagement letter
shall:

(i) Specify the terms, conditions, and
objectives of engagement;

(i) ldentify the basis of accounting
to be used, e.g., GAAP or RAP;

(iii) Include an appendix setting forth
the procedures to be performed (if not
an opinion audit);

(iv) Specify the rate of, or total, com-
pensation to be paid for the audit;

(v) Provided that the audit shall,
upon completion of the engagement,
deliver to the supervisory committee:

(A) A written report of the super-
visory committee audit; and

(B) Notice in writing, either within
the report or communicated sepa-
rately, of any internal control report-
able conditions and/or irregularities or
illegal acts which come to the auditor’s
attention during the normal course of
the audit (i.e., no additional duty is
imposed nor additional written com-
munications beyond (A) is required if
none of these is noted);

(vi) Specify a target date of delivery
of the written reports;

(vii) Certify that NCUA staff or its
designated representative will be pro-
vided unconditional access to the com-
plete set of original working papers ei-
ther at the credit union or at a mutu-
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ally agreeable location, for purposes of
inspection; and

(viii) Acknowledge that working pa-
pers shall be retained for a minimum of
three years from the date of the writ-
ten audit report.

(2) In the case of a supervisory com-
mittee audit engagement which ad-
dresses all of the financial statement
elements, accounts or items and at-
tributes prescribed in paragraphs (c)(3)
and (c)(4) of this section, the engage-
ment letter shall certify that the con-
tracted scope of the audit satisfies the
requirements of a complete supervisory
committee audit.

(3) In the case of a supervisory com-
mittee audit engagement which ex-
cludes any financial statement ele-
ments, accounts or items and at-
tributes prescribed in paragraphs (c)(3)
and (c)(4) of this section, the engage-
ment letter shall:

(i) Identify the elements, accounts or
items and attributes excluded from the
audit;

(ii) State that, because of the exclu-
sion(s), the resulting audit will not, by
itself, fulfill the scope of a supervisory
committee audit; and

(iii) Caution that the supervisory
committee will remain responsible for
fulfilling the scope of a supervisory
committee audit with respect to the
excluded elements, accounts or items
and attributes.

(e) Audit reports and working paper ac-
cess. (1) Upon completion or receipt of
the written supervisory committee
audit reports, the supervisory commit-
tee shall provide the reports to the
board of directors. The supervisory
committee shall ensure that the inde-
pendent, compensated audit and its re-
ports comply with the terms of the en-
gagement letter prescribed in this sec-
tion. The supervisory committee shall,
upon request, provide to the National
Credit Union Administration a copy of
the written reports received from the
auditor.

(2) The supervisory committee shall
be responsible for preparing and main-
taining, or making available, a com-
plete set of original working papers
supporting each supervisory committee
audit. The supervisory committee
shall, upon request, provide NCUA staff
unconditional access to such working
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papers either at the offices of the cred-
it union or at a mutually agreeable lo-
cation, for purposes of inspecting such
working papers.

(f) Sanctions. (1) Failure of a super-
visory committee and/or its independ-
ent compensated auditor to comply
with the requirements of this section,
or the terms of an engagement letter
required by this section, is grounds for:

(i) The regional director to reject the
supervisory committee audit;

(ii) The regional director to impose
the remedies available in §701.13, pro-
vided any of the conditions specified in
§701.13 is present; and

(iii) The NCUA to seek formal admin-
istrative sanctions against the super-
visory committee and/or its independ-
ent, compensated auditor pursuant to
section 206(r) of the Federal Credit
Union Act, 12 U.S.C. 1786(r).

(2) In the case of a federally-insured
state chartered credit union, NCUA
shall provide the state regulator an op-
portunity to timely impose a remedy
satisfactory to NCUA before seeking to
impose a sanction permitted under
(f)(2) of this section.

(g) Federal credit union compensated
auditors, performing audits for super-
visory committees, must be independ-
ent of the credit union’s employees,
members of the board of directors, su-
pervisory and credit committees and/or
the credit union’s loan officers, and
members of their immediate families.
““Members of their immediate families”
means a spouse, or a child, parent,
grandchild, grandparent, brother or sis-
ter, or the spouse of any such individ-
ual.

(h)(1) The verification of members’
accounts shall be made using any of
the following methods:

(i) A controlled verification of 100
percent of members’ share and loan ac-
counts;

(ii) A sampling method that provides
a random selection that is expected to
be representative of the population
from which the sample was selected,
which will allow the auditor to test
sufficient accounts in both number and
scope to provide assurance that the
General Ledger accounts are fairly
stated in relation to the financial
statements taken as a whole. When the
auditor concludes that evidence pro-
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vided by confirmations alone is not suf-
ficient, additional procedures should be
performed. That sampling procedure
must provide each dollar in the popu-
lation an equal chance of being se-
lected;

(iii) Independent, licensed, certified
public accountants are provided the ad-
ditional option of sampling members’
accounts using nonstatistical sampling
methods consistent with applicable gen-
erally accepted auditing standards,
provided the sampling method provides
a selection that allows the auditor to
test sufficient accounts in both number
and scope to provide assurance that the
General Ledger accounts are fairly
stated in relation to the financial
statements taken as a whole. When the
auditor concludes that evidence pro-
vided by confirmations alone is not suf-
ficient, additional procedures should be
performed. Independent, licensed, cer-
tified public accountants will be re-
sponsible for documenting their sam-
pling procedures, and providing evi-
dence to NCUA, if requested, that the
method used is consistent with applica-
ble generally accepted auditing stand-
ards.

(2) Records of those accounts verified
will be maintained and will be retained
until the next verification of members’
accounts is completed.

[50 FR 8710, Mar. 5, 1985, as amended at 58 FR
39433, July 23, 1993; 61 FR 41323, Aug. 8, 1996]

§701.13 Requirements for an outside
audit.

(a) A Federal credit union shall ob-
tain an outside, independent audit by a
certified public accountant for any fis-
cal year during which any one of the
following three conditions is present:

(1) The supervisory committee of the
Federal credit union has not conducted
an annual supervisory committee
audit;

(2) The annual supervisory commit-
tee audit conducted did not meet the
audit requirements of §701.12 including
§701.12(h);

(3) The Federal credit union has expe-
rienced serious and persistent record-
keeping deficiencies as defined in para-
graph (c) of this section.

(b) In the case of an audit required
pursuant to paragraph (a) (1) or (2) of
this section, the scope of the outside,
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independent audit conducted by a cer-
tified public accountant must fully en-
compass the requirements set forth in
§701.12. In the case of an audit required
pursuant to paragraph (a)(3) of this sec-
tion, the outside, independent audit by
a certified public accountant must be
an opinion audit as that term is under-
stood under generally accepted audit-
ing standards.

(c) As used in paragraph (a)(3) of this
section, persistent recordkeeping defi-
ciencies shall mean serious record-
keeping problems which continue to
exist past a usual, expected, or normal
period of time. Persistent record-
keeping deficiencies shall be considered
serious if the Administration has a rea-
sonable doubt that the financial condi-
tion of the credit union is accurately
and fairly presented in the credit
union’s statements and that manage-
ment practices and procedures are suf-
ficient to safeguard members’ assets.

[54 FR 51383, Dec. 15, 1989, as amended at 61
FR 41326, Aug. 8, 1996]

§701.14 Change in official or senior
executive officer in credit unions
that are newly chartered or are in
troubled condition.

(a) Statement of scope and purpose.
Section 212 of the Federal Credit Union
Act (12 U.S.C. 1790a) sets forth condi-
tions under which a credit union must
notify NCUA in writing of any pro-
posed changes in its board of directors,
committee members or senior execu-
tive staff. The regulation only applies
in cases of newly chartered credit
unions and credit unions in troubled
condition.

(b) Definitions. For the purposes of
this section:

(1) Committee member means any indi-
vidual who serves as an official of the
credit union in the capacity of a credit
committee member or supervisory
committee member.

(2) Senior executive officer means a
credit union’s chief executive officer
(typically this individual holds the
title of president or treasurer/man-
ager), any assistant chief executive of-
ficer (e.g., any assistant president, any
vice president or any assistant treas-
urer/manager) and the chief financial
officer (controller). The term ‘‘senior
executive officer” also includes em-
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ployees of an entity, such as a consult-
ing firm, hired to perform the func-
tions of positions covered by the regu-
lation.

(3) Troubled condition means any in-
sured credit union that has one or a
combination of the following condi-
tions:

(i) Has been assigned

(A) A 4 or 5 Camel composite rating
by the NCUA in the case of a federal
credit union, or

(B) An equivalent 4 or 5 Camel com-
posite rating by the state supervisor in
the case of a federally insured, state-
chartered credit union, or

(C) A 4 or 5 Camel composite rating
by NCUA based on core workpapers re-
ceived from the state supervisor in the
case of a federally insured, state-char-
tered credit union in a state that does
ot use the Camel system. In this case,
the state supervisor will be notified in
writing by the Regional Director in the
Region in which the credit union is lo-
cated that the credit union has been
designated by NCUA as a troubled in-
stitution;

(if) Has been granted assistance as
outlined under section 116 or 208 of the
Federal Credit Union Act.

(c) Prior notice requirement. An in-
sured credit union shall give NCUA
written notice at least 30 days prior to
the effective date of any addition or re-
placement of a member of the board of
directors or committee member or the
employment or change in responsibil-
ities of any individual to a position as
a senior executive officer if:

(1) The credit union has been char-
tered for less than 2 years; or

(2) The credit union meets the defini-
tion of troubled condition as set forth
in paragraph (b)(3) of this section.

(d) Procedures for notice of proposed
change in official or senior executive offi-
cer. (1) Filing and acceptance. Notices
shall be filed with the appropriate Re-
gional Director. State-chartered feder-
ally insured credit unions shall also
file a copy of the notice with their
state supervisor. The notice shall con-
tain information pertaining to the
competence, experience, character, or
integrity of the individual with respect
to whom the notice is submitted, sub-
ject to the authority of the Regional
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Director or his or her designee to re-
quire additional information. The in-
formation submitted must include the
identity, personal history, business
background, and experience of the indi-
vidual, including material business ac-
tivities and affiliations during the past
5 years, and a description of any mate-
rial pending legal or administrative
proceedings in which the individual is a
party and any criminal indictment or
conviction of such person by a state or
Federal court. Each individual on
whose behalf the notice is filed must
attest to the validity of the informa-
tion filed. At the option of the individ-
ual, the information may be forwarded
to the Regional Director by the indi-
vidual; however, in such cases, the
credit union must file a notice to that
effect. The credit union submitting the
notice shall be notified in writing of
the date on which all required informa-
tion is received and the notice is ac-
cepted for processing. Before the end of
the 30-day period beginning on the date
NCUA accepts the information for
processing, the Regional Director will
issue a written notice to the individual
and the credit union of disapproval or
approval of the proposed official or em-
ployee. If, after the 30-day period has
ended, the individual has not been in-
formed in writing of NCUA'’s disposi-
tion, the individual shall be considered
approved.

(2) Waiver of prior notice require-
ment. Parties may petition the appro-
priate Regional Director for a waiver of
the prior notice required under this
section. Waiver may be granted if it is
found that delay could harm the credit
union or the public interest. Any waiv-
er shall not affect the authority of
NCUA to issue a Notice of Disapproval
within 30 days of the waiver, or within
30 days of any subsequent required no-
tice.

(3) Election of directors or credit
committee members. (i) In the case of
the election of a new member of the
board of directors or credit committee
member at a meeting of the members
of a federally insured credit union,
prior notice is not required. However, a
completed notice must be filed with
the appropriate Regional Director
within 48 hours of the election.
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(ii) If a director or credit committee
member is disapproved by NCUA, the
board of directors of the credit union
may appoint its own alternate, to serve
until the next annual meeting, contin-
gent upon NCUA approval.

(e) Commencement of service. A pro-
posed director, committee member or
senior executive officer may begin to
serve temporarily until the credit
union and the individual are notified in
writing of NCUA’s approval or dis-
approval of the proposed addition or
employment.

(f) Notice of disapproval. NCUA may
disapprove the individual’s serving as a
director, committee member or senior
executive officer if it finds that the
competence, experience, character, or
integrity of the individual with respect
to whom a notice under this section is
submitted indicates that it would not
be in the best interests of the members
of the credit union or of the public to
permit the individual to be employed
by, or associated with, the credit
union. The Notice of Disapproval will
advise the parties of their rights of ap-
peal pursuant to 12 CFR part 747 sub-
part J, of NCUA'’s Regulations.

[55 FR 43086, Oct. 26, 1990, as amended at 59
FR 36042, July 15, 1994; 60 FR 31911, June 19,
1995]

8§701.15—701.18 [Reserved]

§701.19 Retirement benefits for em-
ployees of Federal credit unions.

(a) A Federal credit union may make
provision for reasonable retirement
benefits for its employees and for offi-
cers who are compensated in conform-
ance with the Act and the bylaws, ei-
ther individually or collectively with
other credit unions. In those cases
where a Federal credit union is to be a
plan trustee or custodian, the plan
must be an individual retirement ac-
count maintained in accordance with
the provisions of part 724. Where the
trustee or custodian is to a party other
than the Federal credit union, the em-
ployee benefit plan must be maintained
in accordance with the applicable laws
governing employee benefit plans and
such rules and regulations as may be
promulgated by the Secretary of
Labor, the Secretary of the Treasury,
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or any other Federal or state authority
exercising jurisdiction over such plans.
(b) No Federal credit union shall oc-
cupy the position of a fiduciary, as de-
fined in the Employee Retirement In-
come Security Act of 1974 and rules and
regulations promulgated thereunder by
the Secretary of Labor, unless provi-
sion has been made for appropriate li-
ability insurance as provided under
section 410(b) of the Employee Retire-
ment Income Security Act of 1974.

[40 FR 25582, June 17, 1975, as amended at 48
FR 55423, Dec. 13, 1983]

§701.20 Fidelity bond and insurance
coverage for Federal credit unions.

(a) Scope. This part provides the re-
quirements for fidelity bonds for Fed-
eral credit union employees and offi-
cials and for general insurance cov-
erage for losses caused by persons out-
side of the credit union (protection for
losses due to theft, holdup, vandalism,
etc.).

(b) Review of coverage. The board of
directors of each Federal credit union
shall, at least annually, carefully re-
view the bond and insurance coverage
in force in order to ascertain its ade-
quacy in relation to risk exposure and
to the minimum requirements fixed
from time to time by the NCUA Board.

(c) Minimum coverage; approved forms.
Every Federal credit union will main-
tain bond and insurance coverage with
a company holding a certificate of au-
thority from the Secretary of the
Treasury. Credit Union Blanket Bond
Standard Form No. 23 of the Surety As-
sociation of America (revised to May,
1950) is considered the minimum cov-
erage required and is approved. Credit
Union Blanket Bond Forms 581 and 582
are also approved. Any other basic
bond forms, and all riders and endorse-
ments which limit the coverage pro-
vided by approved bond forms, must re-
ceive the prior written approval of the
NCUA Board. Fidelity bonds must pro-
vide coverage for the fraud or dishon-
esty of all employees, directors, offi-
cers, and supervisory and credit
committeee members. Notwithstanding
the foregoing, effective January 1, 1990,
all bonds must include a provision, in a
form approved by the NCUA Board, re-
quiring written notification by surety
to the Board:
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(1) When the bond of a credit union is
terminated in its entirety; or

(2) When bond coverage is termi-
nated, by issuance of a written notice,
on an employee, director, officer, su-
pervisory or credit committee member.

Said notification shall be sent to the
Secretary of the NCUA Board or des-
ignee and shall include a brief state-
ment of cause for termination.

(d) Minimum coverage amounts. The
minimum amount of bond coverage re-
quired will be computed based on the
Federal credit union’s total assets. The
following table lists the minimum re-
quirements:

Assets Minimum bond
$0 to $10,000 ......... Coverage equal to the credit union’s
assets.
$10,001 to $10,000 for each $100,000 or fraction
$1,000,000. thereof.
$1,000,001 to $100,000 plus $50,000 for each million
$50,000,000. or fraction thereof over $1,000,000.
$50,000,001 to $2,550,000 plus $10,000 for each mil-
$295,000,000. lion or fraction thereof over
$50,000,000.
Over $295,000,000 | $5,000,000.

It is the duty of the board of directors
of each Federal credit union to provide
adequate protection to meet its unique
circumstances by obtaining, when nec-
essary, bond and insurance coverage in
excess of the above minimums.

(e) Increased coverage, cash on hand or
in transit. When either of the following
amounts exceed a Federal credit
union’s minimum coverage limits as
specified in paragraph (d) of this regu-
lation, the minimum coverage limits
for that Federal credit union will be in-
creased to be equal to the greater of
the following amounts within thirty
days of the discovery of the need for
such increase:

(1) The aggregate amount of the daily
cash fund (change fund plus maximum
anticipated daily money receipts) and
food stamps (if any), on the Federal
credit union’s premises, or

(2) The aggregate amount of the Fed-
eral credit union’s money and food
stamps (if any) placed in transit in any
one individual shipment.

For purposes of this section, the term
“money”” shall include currency, coin,
banknotes, Federal Reserve notes, rev-
enue stamps and postage stamps.
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(f) Increased cash coverage; exception.
Paragraph (e) notwithstanding, no in-
crease in coverage will be required
where a Federal credit union tempo-
rarily increases its cash fund because
of an extraordinary event which rea-
sonably cannot be expected to recur.

(9) Reduced coverage; NCUA approval.
Any proposal for reduced coverage
must be approved in writing by the
NCUA Board at least twenty days in
advance of the proposed effective date
of the reduction.

(h) Deductibles. (1) The maximum
amount of deductibles allowed are
based on the Federal credit union’s
total assets. The following table sets
out the maximum deductibles:

Assets Maximum deductibles

0-$100,000 ............ No deductibles allowed.
$100,001-$250,000 | $1,000.
$250,001— $2,000.

$1,000,000.

Over $1,000,001 .... | $2,000 plus Y1000 Of total assets up to

a maximum deductible of $200,000.

(2) A deductible may be applied sepa-
rately to one or more insuring clauses
in a blanket bond. Deductibles in ex-
cess of those shown in this section
must have the written approval of the
NCUA Board at least twenty days prior
to the effective date of such
deductibles.

(3) No deductible will exceed ten per-
cent of a Federal credit union’s Regu-
lar Reserve unless the credit union cre-
ates a segregated Contingency Reserve
for the amount of the excess. Valuation
allowance accounts, e.g., allowance for
loan losses, may not be considered part
of the Regular Reserve when determin-
ing the maximum deductible.

(i) Additional coverage. The NCUA
Board may require additional coverage
for any Federal credit union when, in
the opinion of the Board, current cov-
erage is insufficient. The board of di-
rectors of the Federal credit union
must obtain additional coverage within
thirty days after the date of written
notice from the NCUA Board.

[49 FR 30681, Aug. 1, 1984, as amended at 54

FR 18470, May 1, 1989]

§701.21 Loans to members and lines of
credit to members.

(a) Statement of scope and purpose.
Section 701.21 complements the provi-
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sions of section 107(5) of the Federal
Credit Union Act (12 U.S.C. 1757(5)) au-
thorizing Federal credit unions to
make loans to members and issue lines
of credit (including credit cards) to
members. Section 107(5) of the Act con-
tains limitations on matters such as
loan maturity, rate of interest, secu-
rity, and prepayment penalties. Sec-
tion 701.21 interprets and implements
those provisions. In addition, §701.21
states the NCUA Board’s intent con-
cerning preemption of state laws, and
expands the authority of Federal credit
unions to enforce due-on-sale clauses in
real property loans. Also, while §701.21
generally applies to Federal credit
unions only, its provisions may be used
by state-chartered credit unions with
respect to alternative mortgage trans-
actions in accordance with 12 U.S.C.
3801 et seq., and certain provisions
apply to loans made by federally in-
sured state-chartered credit unions as
specified in §741.203 of this chapter.
Part 722 of this chapter sets forth re-
quirements for appraisals for certain
real estate secured loans made under
§701.21 and any other applicable lend-
ing authority. Finally, it is noted that
§701.21 does not apply to loans by Fed-
eral credit unions to other credit
unions (although certain statutory
limitations in section 107 of the Act
apply), nor to loans to credit union or-
ganizations which are governed by sec-
tion 107(5)(D) of the Act and §701.27 of
this part.

(b) Relation to other laws—(1) Preemp-
tion of state laws. Section 701.21 is pro-
mulgated pursuant to the NCUA'’s
Board’s exclusive authority as set forth
in section 107(5) of the Federal Credit
Union Act (12 U.S.C 1757(5)) to regulate
the rates, terms of repayment and
other conditions of Federal credit
union loans and lines of credit (includ-
ing credit cards) to members. This ex-
ercise of the Board’s authority pre-
empts any state law purporting to
limit or affect:

()(A) Rates of interest and amounts
of finance charges, including:

(1) The frequency or the increments
by which a variable interest rate may
be changed;

(2) The index to which a variable in-
terest rate may be tied;
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(3) The manner or timing of notifying
the borrower of a change in interest
rate;

(4) The authority to increase the in-
terest rate on an existing balance;

(B) Late charges; and

(C) Closing costs, application, origi-
nation, or other fees;

(ii) Terms of repayment, including:

(A) The maturity of loans and lines
of credit;

(B) The amount, uniformity, and fre-
quency of payments, including the ac-
crual of unpaid interest if payments
are insufficient to pay all interest due;

(C) Balloon payments; and

(D) Prepayment limits;

(iii) Conditions related to:

(A) The amount of the loan or line of
credit;

(B) The purpose of the loan or line of
credit;

(C) The type or amount of security
and the relation of the value of the se-
curity to the amount of the loan or
line of credit;

(D) Eligible borrowers; and

(E) The imposition and enforcement
of liens on the shares of borrowers and
accommodation parties.

(2) Matters not preempted. Except as
provided by paragraph (b)(1) of this sec-
tion, it is not the Board’s intent to pre-
empt state laws that do not affect
rates, terms of repayment and other
conditions described above concerning
loans and lines of credit, for example:

(i) Insurance laws;

(ii) Laws related to transfer of and
security interests in real and personal
property (see, however, paragraph (g)(6)
of this section concerning the use and
exercise of due-on-sale clauses);

(iii) Conditions related to:

(A) Collection costs and attorneys’
fees;

(B) Requirements that consumer
lending documents be in “plain lan-
guage;”” and

(C) The circumstances in which a
borrower may be declared in default
and may cure default.

(3) Other Federal law. Except as pro-
vided by paragraph (b)(1) of this sec-
tion, it is not the Board’s intent to pre-
empt state laws affecting aspects of
credit transactions that are primarily
regulated by Federal law other than
the Federal Credit Union Act, for ex-
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ample, state laws concering credit cost
disclosure requirements, credit dis-
crimination, credit reporting practices,
unfair credit practices, and debt collec-
tion practices. Applicability of state
law in these instances should be deter-
mined pursuant to the preemption
standards of the relevant Federal law
and regulations.

(4) Examination and enforcement. Ex-
cept as otherwise agreed by the NCUA
Board, the Board retains exclusive ex-
amination and administrative enforce-
ment jurisdiction over Federal credit
unions. Violations of Federal or appli-
cable state laws related to the lending
activities of a Federal credit union
should be referred to the appropriate
NCUA regional office.

(5) Definition of State law. For pur-
poses of paragraph (b) of this section
‘‘state law’” means the constitution,
laws, regulations and judicial decisions
of any state, the District of Columbia,
the several territories and possessions
of the United States, and the Common-
wealth of Puerto Rico.

(c) General rules—(1) Scope. The fol-
lowing general rules apply to all loans
to members and, where indicated, all
lines of credit (including credit cards)
to members, except as otherwise pro-
vided in the remaining provisions of
§701.21.

(2) Written policies. The board of direc-
tors of each Federal credit union shall
establish written policies for loans and
lines of credit consistent with the rel-
evant provisions of the Act, NCUA'’s
regulations, and other applicable laws
and regulations.

(3) Credit application. Consistent with
policies established by the board of di-
rectors, the credit committee or loan
officer shall ensure that a credit appli-
cation is kept on file for each borrower
supporting the decision to make a loan
or establish a line of credit.

(4) Maturity. The maturity of a loan
to a member may not exceed 12 years.
Lines of credit are not subject to a
statutory or regulatory maturity
limit. Amortization of line of credit
balances and the type and amount of
security on any line of credit shall be
as determined by contract between the
Federal credit union and the member/
borrower.
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(5) Ten percent limit. No loan or line of
credit advance may be made to any
member if such loan or advance would
cause that member to be indebted to
the Federal credit union upon loans
and advances made to the member in
an aggregate amount exceeding 10% of
the credit union’s total unimpaired
capital and surplus. In the case of
member business loans as defined in
§701.21(h)(1)(i), additional limitations
apply as set forth in §701.21(h)(2)(ii).

(6) Early payment. A member may
repay a loan, or outstanding balance on
a line of credit, prior to maturity in
whole or in part on any business day
without penalty.

(7) Loan interest rates—(i) General. Ex-
cept when a higher maximum rate is
provided for in paragraph (c)(7)(ii) of
this section, a Federal credit union
may extend credit to its members at
rates not to exceed 15 percent per year
on the unpaid balance inclusive of all
finance charges. Variable rates are per-
mitted on the condition that the effec-
tive rate over the term of the loan (or
line of credit) does not exceed the max-
imum permissible rate.

(ii) Temporary rates—(A) 21 percent
maximum rate. Effective from December
3, 1980 through May 14, 1987, a Federal
credit union may extend credit to its
members at rates not to exceed 21 per-
cent per year on the unpaid balance in-
clusive of all finance charges. Loans
and line of credit balances existing on
or before May 14, 1987, may continue to
bear rates of interest of up to 21 per-
cent per year after May 14, 1987.

(B) 18 percent maximum rate. Effective
May 15, 1987, a Federal credit union
may extend credit to its members at
rates not to exceed 18 percent per year
on the unpaid balance inclusive of all
finance charges.

(C) Expiration. After March 8, 1999, or
as otherwise ordered by the NCUA
Board, the maximum rate on federal
credit union extentions of credit to
members shall revert to 15 percent per
year. Higher rates may, however, be
charged, in accordance with paragraphs
©)()(ii) (A) and (B) of this section, on
loans and lines of credit balances exist-
ing on or before March 8, 1999.

(8)(i) Except as otherwise provided
herein, no official or employee of a
Federal credit union, or immediate
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family member of an official or em-
ployee of a Federal credit union, may
receive, directly or indirectly, any
commission, fee, or other compensa-
tion in connection with any loan made
by the credit union.

(ii) For the purposes of this section:

Compensation includes non monetary
items, except those of nominal value.

Immediate family member means a
spouse or other family member living
in the same household.

Loan includes line of credit.

Official means any member of the
board of directors or a volunteer com-
mittee.

Person means an individual or an or-
ganization.

Senior management employee means
the credit union’s chief executive offi-
cer (typically, this individual holds the
title of President or Treasurer/Man-
ager), any assistant chief executive of-
ficers (e.g., Assistant President, Vice
President, or Assistant Treasurer/Man-
ager), and the chief financial officer
(Comptroller).

Volunteer official means an official of
a credit union who does not receive
compensation from the credit union
solely for his or her service as an offi-
cial.

(iii) This section does not prohibit:

(A) Payment, by a Federal credit
union, of salary to employees;
(B) Payment, by a Federal credit

union, of an incentive or bonus to an
employee based on the credit union’s
overall financial performance;

(C) Payment, by a Federal credit
union, of an incentive or bonus to an
employee, other than a senior manage-
ment employee, in connection with a
loan or loans made by the credit union,
provided that the board of directors of
the credit union establishes written
policies and internal controls in con-
nection with such incentive or bonus
and monitors compliance with such
policies and controls at least annually.

(D) Receipt of compensation from a
person outside a Federal credit union
by a volunteer official or non senior
management employee of the credit
union, or an immediate family member
of a volunteer official or employee of
the credit union, for a service or activ-
ity performed outside the credit union,
provided that no referral has been
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made by the credit union or the offi-
cial, employee, or family member.

(d) Loans and lines of credit to offi-
cials—(1) Purpose. Sections 107(5)(A) (iv)
and (v) of the Act require the approval
of the board of directors of the Federal
credit union in any case where the ag-
gregate of loans to an official and loans
on which the official serves as endorser
or guarantor exceeds $20,000 plus
pledged shares. This paragraph imple-
ments the requirement by establishing
procedures for determining whether
board of directors’s approval is re-
quired. The section also prohibits pref-
erential treatment of officials.

(2) Official. An ‘“‘official’’ is any mem-
ber of the board of directors, credit
committee or supervisory committee.

(3) Initial approval. All applications
for loans or lines of credit on which an
official will be either a direct obligor
or an endorser, cosigner or guarantor
shall be initially acted upon by either
the board of directors, the credit com-
mittee or a loan officer, as specified in
the Federal credit union’s bylaws.

(4) Board of Directors’ review. The
board of directors shall, in any case, re-
view and approve or deny an applica-
tion on which an official is a direct ob-
ligor, or endorser, cosigner or guaran-
tor if the following computation pro-
duces a total in excess of $20,000:

(i) Add:

(A) The amount of the current appli-
cation.

(B) The outstanding balances of
loans, including the used portion of an
approved line of credit, extended to or
endorsed, cosigned or guaranteed by
the official.

(C) The total unused portion of ap-
proved lines of credit extended to or
endorsed, cosigned or guaranteed by
the official.

(ii) From the above total subtract:

(A) The amount of shares pledged by
the official on loans or lines of credit
extended to or endorsed, cosigned or
guaranteed by the official.

(B) The amount of shares to be
pledged by the official on the loan or
line of credit applied for.

(5) Nonpreferential treatment. The
rates, terms and conditions on any
loan or line of credit either made to, or
endorsed or guaranteed by—

(i) An official,
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(i) An immediate family member of
an official, or

(iii) Any individual having a common
ownership, investment or other pecu-
niary interest in a business enterprise
with an official or with an immediate
family member of an official,
shall not be more favorable than the
rates, terms and conditions for com-
parable loans or lines of credit to other

credit union members. ‘“‘Immediate
family member’” means a spouse or
other family member living in the

same household.

(e) Insured, guaranteed and advance
commitment loans. A loan secured by the
insurance or guarantee of, or with an
advance commitment to purchase the
loan by, the Federal Government, a
State government, or any agency of ei-
ther, may be made for the maturity
and under the terms and conditions, in-
cluding rate of interest, specified in
the law, regulations or program under
which the insurance, guarantee or com-
mitment is provided.

(f) 20-year loans. Notwithstanding the
general 12-year maturity limit on loans
to members, a Federal credit union
may make loans with maturities of up
to 20 years in the case of:

(1) A loan to finance the purchase of
a mobile home if the mobile home will
be used as the member-borrower’s resi-
dence and the loan is secured by a first
lien on the mobile home,

(2) A second mortgage loan (or a non-
purchase money first mortgage loan in
the case of a residence on which there
is no existing first mortgage) if the
loan is secured by a residential dwell-
ing which is the residence of the mem-
ber-borrower, and

(3) A loan to finance the repair, alter-
ation, or improvement of a residential
dwelling which is the residence of the
member-borrower.

(9) Long-term mortgage loans—(1) Au-
thority. A Federal credit union may
make residential real estate loans to
members, with maturities of up to 40
years, or such longer period as may be
permitted by the NCUA Board on a
case-by-case basis, subject to the con-
ditions of this paragraph.

(2) Statutory limits. The loan shall be
made on a one to four family dwelling
that is or will be the principal resi-
dence of the member-borrower and the
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loan shall be secured by a perfected
first lien in favor of the credit union on
such dwelling (or a perfected first secu-
rity interest in the case of either a res-
idential cooperative or a leasehold or
ground rent estate).

(3) Loan application. The loan applica-
tion shall be a completed standard Fed-
eral Housing Administration, Veterans
Administration, Federal Home Loan
Mortgage Corporation, Federal Na-
tional Mortgage Association or Federal
Home Loan Mortgage Corporation/Fed-
eral National Mortgage Association ap-
plication form. In lieu of use of a
standard application the Federal credit
union may have a current attorney’s
opinion on file stating that the forms
in use meet the requirements of appli-
cable Federal, state and local laws.

(4) Security instrument and note. The
security instrument and note shall be
executed on the most current version
of the FHA, VA, FHLMC, FNMA, or
FHLMC/FNMA Uniform Instruments
for the jurisdiction in which the prop-
erty is located. No prepayment penalty
shall be allowed, although a Federal
credit union may require that any par-
tial prepayments be made on the date
monthly installments are due and be in
the amount of that part of one or more
monthly installments that would be
applicable to principal. In lieu of use of
a standard security instrument and
note, the Federal credit union may
have a current attorney’s opinion on
file stating that the security instru-
ment and note in use meet the require-
ments of applicable Federal, state and
local laws.

(5) First lien, territorial limits. The loan
shall be secured by a perfected first
lien or first security interest in favor
of the credit union supported by a
properly executed and recorded secu-
rity instrument. No loan shall be se-
cured by a residence located outside
the United States of America, its terri-
tories and possessions, or the Common-
wealth of Puerto Rico.

(6) Due-on-sale clauses. (i) Except as
otherwise provided herein, the exercise
of a due-on-sale clause by a Federal
credit union is governed exclusively by
section 341 of Pub. L. 97-320 and by any
regulations issued by the Federal Home
Loan Bank Board implementing sec-
tion 341.
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(ii) In the case of a contract involv-
ing a long-term (greater than twelve
years), fixed rate first mortgage loan
which was made or assumed, including
a transfer of the liened property sub-
ject to the loan, during the period be-
ginning on the date a State adopted a
constitutional provision or statute pro-
hibiting the exercise of due-on-sale
clauses, or the date on which the high-
est court of such state has rendered a
decision (or if the highest court has not
so decided, the date on which the next
highest court has rendered a decision
resulting in a final judgment if such
decision applies statewide) prohibiting
such exercise, and ending on October
15, 1982, a Federal credit union may ex-
ercise a due-on-sale clause in the case
of a transfer which occurs on or after
November 18, 1982, unless exercise of
the due-on-sale clause would be based
on any of the following:

(A) The creation of a lien or other en-
cumbrance subordinate to the lender’s
security instrument which does not re-
late to a transfer of rights of occu-
pancy in the property;

(B) The creation of a purchase money
security interest for household appli-
ances;

(C) A transfer by devise, descent, or
operation of law on the death of a joint
tenant or tenant by the entirety;

(D) The granting of a leasehold inter-
est of 3 years or less not containing an
option to purchase;

(E) A transfer to a relative resulting
from the death of a borrower;

(F) A transfer where the spouse or
children of the borrower become an
owner of the property;

(G) A transfer resulting from a decree
of a dissolution of marriage, a legal
separation agreement, or from an inci-
dental property settlement agreement,
by which the spouse of the borrower be-
comes an owner of the property;

(H) A transfer into an inter vivos
trust in which the borrower is and re-
mains a beneficiary and which does not
relate to a transfer of rights of occu-
pancy in the property; or

(1) Any other transfer or disposition
described in regulations promulgated
by the Federal Home Loan Bank Board.

(h) Member business loans—(1) Defini-
tions. (i) Member business loans mean
any loan, line of credit, or letter of
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credit, the proceeds of which will be
used for a commercial, corporate, busi-
ness, investment property or venture,
or agricultural purpose, except that
the following shall not be considered
member business loans for the purposes
of this section:

(A) A loan or loans fully secured by a
lien on a 1 to 4 family dwelling that is
the member’s primary residence.

(B) A loan that is fully secured by
shares in the credit union or deposits
in other financial institutions.

(C) A loan meeting the general defi-
nition of member business loans under
this paragraph (h)(1)(i), and, made to a
borrower or an associated member (as
defined in paragraph (h)(1)(iii) of this
section), which when added to other
such loans to the borrower or associ-
ated member, is less than $50,000.

(D) A loan, the repayment of which is
fully insured or fully guaranteed by, or
where there is an advance commitment
to purchase in full by, any agency of
the federal government or of a state or
any of its political subdivisions.

(E) A loan granted by a corporate
credit union operating under the provi-
sions of part 704 of this chapter, to an-
other credit union.

(ii) Reserves mean all reserves, in-
cluding the Allowance for Loan Losses
and undivided earnings or surplus.

(iii) Associated Member means any
member with a shared ownership, in-
vestment or other pecuniary interest
in a business or commercial endeavor
with the borrower.

(iv) Immediate Family Member means a
spouse or other family member living
in the same household.

(v) Loan-to-value (LTV) ratio means
the quotient of the aggregate amount
of all sums borrowed from all sources
on an item of collateral divided by the
market value of the collateral used to
secure the loan.

(vi) Construction or development loan
means a financing arrangement for the
purpose of acquisition of property or
rights to property including land or
structures with the intent of conver-
sion into income-producing property
including residential housing for rental
or sale, commercial, or industrial use,
or a similar use.

(2) Requirements. Member business
loans, as defined in §701.21(h)(1)(i), may
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be made by federal credit unions only
in accordance with the applicable pro-
visions of §701.21 (a) through (g), to the
extent that they are not inconsistent
with this section, and the following ad-
ditional requirements:

(i) Written loan policies. The board of
directors must adopt specific business
loan policies and review them at least
annually. The policies shall, at a mini-
mum, address the following:

(A) Types of business loans that will
be made;

(B) The credit union’s trade area for
business loans;

(C) Maximum amount of credit union
assets, in relation to reserves, that will
be invested in business loans;

(D) Maximum amount of credit union
assets, in relation to reserves, that will
be invested in a given category or type
of business loan;

(E) Maximum amount of credit union
assets, in relation to reserves, that will
be loaned to any one member or group
of associated members, subject to
§701.21(h)(2)(iii)(A);

(F) Qualifications and experience of
personnel involved in making and ad-
ministering business loans with a mini-
mum of 2 years direct experience with
this type of lending;

(G) Analysis of the ability of the bor-
rower to repay the loan;

(H) Documentation supporting each
request for an extension of credit or an
increase in an existing loan or line of
credit shall (except where the board of
directors finds that such documenta-
tion requirements are not generally
available for a particular type of busi-
ness loan and states the reasons for
those findings in the credit union’s
written policies) include the following:
balance sheet, cash flow analysis, in-
come statement, tax data; leveraging;
comparison with industry averages; re-
ceipt and periodic updating of financial
statements and other documentation;
including tax returns;

(1) Collateral requirements, including
loan-to-value ratios; appraisal, title
search and insurance requirements;
steps to be taken to secure various
types of collateral; and how often the
value and marketability of collateral is
reevaluated;

(J) Appropriate interest rates and
maturities of business loans;
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(K) Loan monitoring, servicing and
follow-up procedures, including collec-
tion procedures;

(L) Provision for periodic disclosure
to the credit union’s members of the
number and aggregate dollar amount of
member business loans;

(M) Identification, by position, of
those senior management employees
prohibited by paragraph (h)(3) of this
section from receiving member busi-
ness loans.

(ii) Other policies. The following mini-
mum limits and policies shall also be
established in writing and reviewed at
least annually for loans granted under
this section:

(A) Unless a credit union loan pro-
gram was in existence prior to January
1, 1992, and is granted an exemption by
the regional director, loans shall be
granted on a fully secured basis by col-
lateral as follows:

(1) Second lien for LTV ratios of up
to 70 percent;

(2) First lien for LTV ratios of up to
80 percent;

(3) First lien with an LTV ratio in ex-
cess of 80 percent shall be granted only
where the value in excess of 80 percent
is covered through acquisition of pri-
vate mortgage, or equivalent type, in-
surance provided by an insurer accept-
able to the credit union, or insurance
or guarantees by or subject to advance
commitment to purchase by an agency
of the federal government or of a state
or any of its political subdivisions, and
in no event shall the LTV ratio exceed
95 percent;

(B) Loans shall not be granted with-
out the personal liability and guaran-
tees of the principals (natural person
members) except where the borrower is
a not-for-profit organization as defined
by the Internal Revenue Service Code
(26 U.S.C. 501);

(C) Federally insured, state-char-
tered credit unions are exempt from
the provisions of §701.21(h)(2)(ii)(A)
with respect to credit card line of cred-
it programs offered to nonnatural per-
son members which are limited to rou-
tine purposes normally made available
under such programs.

(iii) Loan limits—(A) Loans to one bor-
rower. Unless a greater amount is ap-
proved by the NCUA regional director,
the aggregate amount of outstanding
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member business loans to any one
member or group of associated mem-
bers shall not exceed 15% of the credit
union’s reserves (less the Allowance for
Loan Losses account), or $75,000,
whichever is higher. If any portion of a
member business loan is secured by
shares in the credit union, or deposits
in another financial institution, or
fully or partially insured or guaranteed
by, or subject to an advance commit-
ment to purchase by, any agency of the
federal government or of a state or any
of its political subdivisions, such por-
tion shall not be calculated in deter-
mining the 15% limit.

(B) Exemptions. Credit unions seeking
an exemption from the LTV ratios of
§701.21(h)(2)(ii)(A), or the Ilimits of
§701.21(h)(2)(iii)(A) or §701.21(h)(3) must
present the regional director with, at a
minimum: The higher limit sought; an
explanation of the need by the mem-
bers to raise the limit and ability of
the credit union to manage this activ-
ity; an analysis of the credit union’s
prior experience making member busi-
ness loans; and a copy of its business
lending policy. The analysis of credit
union experience in making member
business loans shall document the his-
tory of loan losses, loan delinquency,
volume and cyclical or seasonal pat-
terns, diversification, concentrations
of credit to one borrower or group of
associated borrowers in excess of 15
percent of reserves (less the Allowance
for Loan Losses account), underwriting
standards and practices, types of loans
grouped by purpose and collateral, and
qualifications of personnel responsible
for underwriting and administering
member business loans. Regional direc-
tors shall consider, in addition to the
information submitted by the credit
union, the historical CAMEL ratings. If
the credit union does not receive noti-
fication of the action taken within 30
calendar days of the date the request
was received by the regional office, the
credit union may assume approval of
the request to exceed the limit. The re-
gional director’s decision may be ap-
pealed to the NCUA Board.

(C) Maturity. Member business loans
shall be granted for periods consistent
with the purpose, security, credit-
worthiness of the borrower and sound
lending policies.
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(D) Monitoring requirement. Credit
unions with member business loans in
excess of 100 percent of reserves (less
the Allowance for Loan Losses ac-
count) shall submit the following infor-
mation regarding member business
loans to their respective regional direc-
tor on a quarterly basis: the aggregate
total of loans outstanding; the amount
of loans delinquent in excess of 30 days;
the balance of the allowance for mem-
ber business loan losses; the aggregate
total of all concentrations of credit to
one borrower or group of associated
borrowers in excess of 15 percent of re-
serves (less the Allowance for Loan
Losses account); the total number and
amount of all construction, develop-
ment or speculative loans; and any
other information pertinent to the safe
and sound condition of the member
business loan portfolio.

(iv) Allowance for loan losses. (A) The
determination whether a member busi-
ness loan will be classified as sub-
standard, doubtful, or loss, for purposes
of the valuation allowance for loan
losses, will rely on factors not limited
to the delinquency of the loan. Non-
delinquent loans may be classified, de-
pending on an evaluation of factors, in-
cluding, but not limited to, the ade-
quacy of analysis and documentation.
The criteria for determining the classi-
fication of loans is contained in the ap-
pendix to §701.21(h)—Classifications.

(B) Loans classified shall be reserved
as follows:

(1) Loss loans at 100% of outstanding
amount;

(2) Doubtful loans at 50% of outstand-
ing amounts; and

(3) Substandard loans at 10% of out-
standing amount unless other factors
(e.g., history of such loans at the credit
union) indicate a greater or lesser
amount is appropriate.

(3) Construction and development lend-
ing. Unless an exemption is approved
by the regional director, loans granted
under this section to finance the con-
struction or development of commer-
cial or residential property shall be
subject to the following additional pro-
visions:

(i) The aggregate of all such loans,
excluding any portion of a loan secured
by shares in the credit union, or depos-
its in another financial institution, or
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fully or partially insured or guaranteed
by, or subject to an advance commit-
ment to purchase by, any agency of the
Federal Government or of a State or
any of its political subdivisions, shall
not exceed 15 percent of reserves (less
the Allowance for Loan Losses ac-
count);

(if) The borrower shall have a mini-
mum of 35 percent equity interest in
the project being financed;

(iii) Funds for such projects shall be
released following on-site inspections
by independent, qualified personnel in
accordance with a preapproved draw
schedule.

(4) Prohibitions—(i) Senior management
employees. A federal credit union may
not make member business loans to the
following:

(A) Any member of the board of di-
rectors who is compensated as such;

(B) The credit union’s chief executive
officer (typically this individual holds
the title of President or Treasurer/
Manager);

(C) Any assistant chief executive offi-
cers (e.g., Assistant President, Vice
President, or Assistant Treasurer/Man-
ager);

(D) The chief financial officer (Comp-
troller);

(E) Any associated member or imme-
diate family member of the senior
management employees listed in para-
graphs (h)(4)(i) (A) through (D) of this
section.

(i) Equity kickers/joint ventures. A fed-
eral credit union shall not grant a
member business loan where a portion
of the amount of income to be received
by the credit union in conjunction with
such loan is tied to the profit or sale of
the business or commercial endeavor
for which the loan is made.

(5) Recordkeeping. All loans, lines of
credit, or letters of credit, that meet
the definition of Section 701.21(h)(1)(i),
shall be separately identified in the
records of the credit union and re-
ported as such in financial and statis-
tical reports required by the National
Credit Union Administration.

(6) Effective date. Section 701.21(h) is
effective January 1, 1992. All member
business loans granted on or after that
date must be in full compliance with
§701.21(h).
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(i) Put option purchases in managing
increased interest-rate risk for real estate
loans produced for sale on the secondary
market—

(1) Definitions. For purposes of this
§701.21(i): (i) Financial options contract
means an agreement to make or take
delivery of a standardized financial in-
strument upon demand by the holder of
the contract at any time prior to the
expiration date specified in the agree-
ment, under terms and conditions es-
tablished either by:

(A) A contract market designated for
trading such contracts by the Commod-
ity Futures Trading Commission, or

(B) By a Federal credit union and a
primary dealer in Government securi-
ties that are counterparties in an over-
the-counter transaction.

(ii) FHLMC security means obliga-
tions or other securities which are or
ever have been sold by the Federal
Home Loan Mortgage Corporation pur-
suant to section 305 or 306 of the Fed-
eral Home Loan Mortgage Corporation
Act (12 U.S.C. 1454 and 1455).

(iii) FNMA security means an obliga-
tion, participation, or any instrument
of or issued by, or fully guaranteed as
to principal and interest by, the Fed-
eral National Mortgage Association.

(iv) GNMA security means an obliga-
tion, participation, or any instrument
of or issued by, or fully guaranteed as
to principal and interest by, the Gov-
ernment National Mortgage Associa-
tion.

(v) Long position means the holding of
a financial options contract with the
option to make or take delivery of a fi-
nancial instrument.

(vi) Primary dealer in Government secu-
rities means:

(A) A member of the Association of
Primary Dealers in United States Gov-
ernment Securities; or

(B) Any parent, subsidiary, or affili-
ated entity of such primary dealer
where the member guarantees (to the
satisfaction of the FCU’s board of di-
rectors) over-the-counter sales of fi-
nancial options contracts by the par-
ent, subsidiary, or affiliated entity to a
Federal credit union.

(vii) Put means a financial options
contract which entitles the holder to
sell, entirely at the holder’s option, a
specified quantity of a security at a
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specified price at any time until the
stated expiration date of the contract.

(2) Permitted options transactions. A
Federal credit union may, to manage
risk of loss through a decrease in value
of its commitments to originate real
estate loans at specified interest rates,
enter into long put positions on GNMA,
FNMA, and FHLMC securities:

(i) If the real estate loans are to be
sold on the secondary market within
ninety (90) days of closing;

(ii) If the positions are entered into:

(A) Through a contract market des-
ignated by the Commodity Futures
Trading Commission for trading such
contracts, or

(B) With a primary dealer in Govern-
ment securities;

(iii) If the positions are entered into
pursuant to written policies and proce-
dures which are approved by the Fed-
eral credit union’s board of directors,
and include, at a minimum:

(A) The Federal credit union’s strat-
egy in using financial options con-
tracts and its analysis of how the strat-
egy will reduce sensitivity to changes
in price or interest rates in its commit-
ments to originate real estate loans at
specified interest rates;

(B) A list of brokers or other inter-
mediaries through which positions may
be entered into;

(C) Quantitative limits (e.g., position
and stop loss limits) on the use of fi-
nancial options contracts;

(D) ldentification of the persons in-
volved in financial options contract
transactions, including a description of
these persons’ qualifications, duties,
and limits of authority, and descrip-
tion of the procedures for segregating
these persons’ duties,

(E) A requirement for written reports
for review by the Federal credit union’s
board of directors at its monthly meet-
ings, or by a committee appointed by
the board on a monthly basis, of:

(1) The type, amount, expiration
date, correlation, cost of, and current
or projected income or loss from each
position closed since the last board re-
view, each position currently open and
current gains or losses from such posi-
tions, and each position planned to be
entered into prior to the next board re-
view;
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(2) Compliance with limits estab-
lished on the policies and procedures;
and

(3) The extent to which the positions
described contributed to reduction of
sensitivity to changes in prices or in-
terest rates in the Federal credit
union’s commitments to originate real
estate loans at a specified interest
rate; and

(iv) If the Federal credit union has
received written permission from the
appropriate NCUA Regional Director to
engage in financial options contracts
transactions in accordance with this
§701.21(i) and its policies and proce-
dures as written.

(3) Recordkeeping and reporting. (i)
The reports described in
§701.21(i)(2)(iii)(E) for each month must
be submitted to the appropriate NCUA
Regional Office by the end of the fol-
lowing month. This monthly reporting
requirement may be waived by the ap-
propriate NCUA Regional Director on a
case-by-case basis for those Federal
credit unions with a proven record of
responsible use of permitted financial
options contracts.

(ii) The records described in
§701.21(i)(2)(iii)(E) must be retained for
two years from the date the financial
options contracts are closed.

(4) Accounting. A Federal credit union
must account for financial options con-
tracts transactions:

(i) In accordance with standards es-
tablished by the NCUA Board in the
Accounting Manual for Federal Credit
Unions, available from NCUA, Admin-
istrative Office, 1776 G St. NW., Wash-
ington, DC 20456, or such other instruc-
tion as may be deemed appropriate; or

(if) To the extent not inconsistent
with NCUA Board instruction, in ac-
cordance with generally accepted ac-
counting standards or principles.

[49 FR 30685, Aug. 1, 1984, as amended at 52
FR 12368, Apr. 16, 1987; 54 FR 18472, May 1,
1989; 54 FR 43278, Oct. 24, 1989; 55 FR 30207,
July 25, 1990; 56 FR 37831, Aug. 9, 1991; 56 FR
48425, Sept. 25, 1991; 57 FR 42488, Sept. 15,
1992; 58 FR 40043, July 27, 1993; 59 FR 39425,
Aug. 3, 1994; 60 FR 51889, Oct. 4, 1995; 60 FR
58504, Nov. 28, 1995; 60 FR 63613, Dec. 12, 1995;
61 FR 4215, Feb. 5, 1996; 61 FR 68128, Dec. 27,
1996; 62 FR 40930, July 31, 1997]

§701.22 Loan participation.
(a) For purposes of this section:
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(1) Participation loan means a loan
where one or more eligible organiza-
tions participates pursuant to a writ-
ten agreement with the originating
lender.

(2) Eligible organizations means a cred-
it union, credit union organization, or
financial organization.

(3) Credit union means any Federal or
State chartered credit union.

(4) Credit union organization means
any organization as determined by the
Board, established primarily to serve
the daily operational needs of its mem-
ber credit unions. The term does not
include trade associations, membership
organizations principally composed of
credit unions, or corporations or other
businesses which principally provide
services to credit union members as op-
posed to corporations or businesses
whose business relates to the daily in-
house operation of credit unions.

(5) Financial organization means any
federally chartered or federally insured
financial institution.

(6) Originating lender means the par-
ticipant with which the member con-
tracts.

(b) Subject to the provisions of this
section any Federal credit union may
participate in making loans with eligi-
ble organizations within the limita-
tions of the board of director’s written
participation loan policies, Provided:

(1) No Federal credit union shall ob-
tain an interest in a participation loan
if the sum of that interest and any
(other) indebtedness owing to the Fed-
eral credit union by the borrower ex-
ceeds 10 per centum of the Federal
credit union’s unimpaired capital and
surplus;

(2) A written master participation
agreement shall be properly executed,
acted upon by the Federal credit
union’s board of directors, or if the
board has so delegated in its policy, the
investment committee or senior man-
agement official(s) and retained in the
Federal credit union’s office. The mas-
ter agreement shall include provisions
for identifying, either through a docu-
ment which is incorporated by ref-
erence into the master agreement or
directly in the master agreement, the
participation loan or loans prior to
their sale; and
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(3) A Federal credit union may sell to
or purchase from any participant the
servicing of any loan in which it owns
a participation interest.

(c) An originating lender which is a
Federal credit union shall:

(1) Originate loans only to its mem-
bers;

(2) Retain an interest of at least 10
per centum of the face amount of each
loan;

(3) Retain the original or copies of
the loan documents; and

(4) Require the credit committee or
loan officer to use the same underwrit-
ing standards for participation loans
used for loans that are not being sold
in a participation agreement unless
there is a participation agreement in
place prior to the disbursement of the
loan. Where a participation agreement
is in place prior to disbursement, ei-
ther the credit union’s loan policies or
the participation agreement shall ad-
dress any variance from non-participa-
tion loan underwriting standards.

(d) A participant Federal credit
union that is not an originating lender
shall:

(1) Participate only in loans it is em-
powered to grant, having a participa-
tion policy in place which sets forth
the loan underwriting standards prior
to entering into a participation agree-
ment;

(2) Participate in participation loans
only if made to its own members or
members of another participating cred-
it union;

(3) Retain the original or a copy of
the written participation loan agree-
ment and a schedule of the loans cov-
ered by the agreement; and

(4) Obtain the approval of the board
of directors or investment committee
of the disbursement of proceeds to the
originating lender.

[43 FR 51610, Nov. 6, 1978, as amended at 46
FR 38680, July 29, 1981; 46 FR 43830, Sept. 1,
1981; 47 FR 1371, Jan. 13, 1982; 47 FR 54428,
Dec. 3, 1982. Redesignated and amended at 49
FR 30688, Aug. 1, 1984; 60 FR 58204, Nov. 27,
1995]

§701.23 Purchase, sale, and pledge of
eligible obligations.
(a) For purposes of this section:
(1) Eligible obligation means a loan or
group of loans.

§701.23

(2) Student loan means a loan granted
to finance the borrower’s attendance at
an institution of higher education or at
a vocational school, which is secured
by and on which payment of the out-
standing principal and interest has
been deferred in accordance with the
insurance or guarantee of the Federal
Government, of a State government, or
any agency of either.

(b) Purchase. (1) A Federal credit
union may purchase, in whole or in
part, within the Ilimitations of the
board of directors’ written purchase
policies:

(i) Eligible obligations of its mem-
bers, from any source, if either: (A)
They are loans it is empowered to
grant or (B) they are refinanced with
the consent of the borrowers, within 60
days after they are purchased, so that
they are loans it is empowered to
grant;

(ii) Eligible obligations of a liquidat-
ing credit union’s individual members,
from the liquidating credit union;

(iii) Student loans, from any source,
if the purchaser is granting student
loans on an ongoing basis and if the
purchase will facilitate the purchasing
credit union’s packaging of a pool of
such loans to be sold or pledged on the
secondary market; and

(iv) Real estate-secured loans, from
any source, if the purchaser is granting
real estate-secured loans pursuant to
§701.21 on an ongoing basis and if the
purchase will facilitate the purchasing
credit union’s packaging of a pool of
such loans to be sold or pledged on the
secondary mortage market.

(2) A Federal credit union may make
purchases in accordance with this para-
graph (b), provided:

(i) The board of directors or invest-
ment committee approves the pur-
chase;

(if) A written agreement and a sched-
ule of the eligible obligations covered
by the agreement are retained in the
purchasers office; and

(iii) For purchases under paragraph
(b)(1)(ii) of this section, any advance
written approval required by §741.8 of
this chapter is obtained before con-
summation of such purchase.

(3) The aggregate of the unpaid bal-
ance of eligible obligations purchased
under paragraph (b) shall not exceed 5
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percent of the unimpaired capital and
surplus of the purchaser. Student loans
purchased in accordance with para-
graph (b)(1)(iii) of this section, real es-
tate loans purchased in accordance
with paragraph (b)(1)(iv) of this sec-
tion, and eligible obligations purchased
in accordance with paragraph (b)(1)(i)
of this section that are refinanced by
the purchaser so that they are loans it
is empowered to grant shall not be in-
cluded in considering this 5 percent
limitation.

(c) Sale. A Federal credit union may
sell, in whole or in part, to any source,
eligible obligations of its members, eli-
gible obligations purchased in accord-
ance with paragraph (b)(1)(ii) of this
section, student loans purchased in ac-
cordance with paragraph (b)(1)(iii) of
this section, and real estate loans pur-
chased in accordance with paragraph
(b)(1)(iv) of this section, within the
limitations of the board of directors’
written sale policies, Provided:

(1) The board of directors or invest-
ment committee approves the sale; and

(2) A written agreement and a sched-
ule of the eligible obligations covered
by the agreement are retained in the
seller’s office.

(d) Pledge. (1) A Federal credit union
may pledge, in whole or in part, to any
source, eligible obligations of its mem-
bers, eligible obligations purchased in
accordance with paragraph (b)(1)(ii) of
this section, student loans purchased
in accordance with paragraph (b)(1)(iii)
of this section, and real estate loans
purchased in accordance with para-
graph (b)(1)(iv) of this section, within
the limitations of the board of direc-
tors’ written pledge policies, Provided:

(i) The board of directors or invest-
ment committee approves the pledge;

(ii) Copies of the original loan docu-
ments are retained; and

(iii) A written agreement covering
the pledging arrangement is retained
in the office of the credit union that
pledges the eligible obligations.

(2) The pledge agreement shall iden-
tify the eligible obligations covered by
the agreement.

(e) Servicing. A Federal credit union
may agree to service any eligible obli-
gation it purchases or sells in whole or
in part.
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(f) 10 Percent limitation. The total in-
debtedness owing to any Federal credit
union by any person, inclusive of re-
tained and reacquired interests, shall
not exceed 10 percent of its unimpaired
capital and surplus.

[44 FR 27071, May 9, 1979, as amended at 46
FR 38680, July 29, 1981. Redesignated at 49 FR
30688, Aug. 1, 1984, and amended at 53 FR 4844,
Feb. 18, 1988; 56 FR 15036, Apr. 15, 1991; 56 FR
35811, July 29, 1991; 60 FR 58504, Nov. 28, 1995]

§701.24 Refund of interest.

(a) The board of directors of a Fed-
eral credit union may authorize an in-
terest refund to members who paid in-
terest to the credit union during any
dividend period and who are members
of record at the close of business on the
last day of such dividend period. Inter-
est refunds may be made for a dividend
period only if dividends on share ac-
counts have been declared and paid for
that period.

(b) The amount of interest refund to
each member shall be determined as a
percentage of the interest paid by the
member. Such percentage may vary ac-
cording to the type of extension of
credit and the interest rate charged.

(c) The board of directors may ex-
clude from an interest refund:

(1) A particular type of extension of
credit;

(2) Any extension of credit made at a
particular interest rate; and

(3) Any extension of credit that is
presently delinquent or has been delin-
quent within the period for which the
refund is being made.

[53 FR 19747, May 31, 1988]
§701.25 [Reserved]

§701.26 Credit
tracts.

union service con-

(a) A Federal credit union may act as
a representative of and enter into a
contractual agreement with one or
more credit unions or other organiza-
tions for the purpose of sharing, utiliz-
ing, renting, leasing, purchasing, sell-
ing, and/or joint ownership of fixed as-
sets or engaging in activities and/or
services which relate to the daily oper-
ations of credit unions. Agreements
must be in writing, and shall advise all
parties subject to the agreement that
the goods and services provided shall
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be subject to examination by the NCUA
Board to the extent permitted by law.

(b) Where any agreement calls for, or
requires, the payment in advance of
the actual or estimated charges for
more than 3 months such payment
shall be deemed an investment in a
credit union service organization and
subject to the limitations delineated in
sections 107(7)(1) and 107(5)(D) of the
Federal Credit Union Act (12 U.S.C.
1757(7)(1) and 1757(5)(D)).

[47 FR 30462, July 14, 1982]

§701.27 Investments in and loans to
credit union service organizations.

(a) Scope. Sections 107(7)(1) and
107(5)(D) of the Federal Credit Union
Act (12 U.S.C. 1757(7)(1) and 1757(5)(D))
authorize Federal credit unions to in-
vest in and make loans to credit union
service organizations. This regulation
implements those sections by address-
ing various issues, including monetary
limits on loans and investments, the
structure of credit union service orga-
nizations, their customer base, and the
range of services and activities that
they may provide. The regulation also
establishes prudential standards for
Federal credit union involvement with
credit union service organizations,
through provisions concerning con-
flicts of interest, accounting practices,
and NCUA access to books and records.
The regulation applies only in cases
where one or more Federal credit
unions have invested in or made loans
to an organization pursuant to section
107(7)(1) or 107(5)(D). The regulation
does not regulate credit union service
organizations directly but rather es-
tablishes conditions of Federal credit
union investments in and loans to such
organizations.

(b) Limits imposed by the Federal Credit
Union Act. (1) Section 107(7)(1) of the
Act:

(i) Authorizes a Federal credit union
to invest in shares, stock or obliga-
tions of credit union service organiza-
tions in amounts not exceeding, in the
aggregate, 1% of the credit unions’s
paid-in and unimpaired capital and sur-
plus;

(i) Limits credit union service orga-
nizations to providing services associ-
ated with the routine operations of
credit unions; and

§701.27

(iii) Prohibits a Federal credit union
from utilizing this authority to acquire
control, directly or indirectly, of an-
other financial institution, or to invest
in shares, stocks or obligations of an
insurance company, trade association,
liquidity facility, or other similar or-
ganization.

(2) Section 107(5)(D) of the Act:

(i) Authorizes a Federal credit union
to make loans to credit union service
organizations in amounts not exceed-
ing, in the aggregate, 1% of its paid-in
and unimpaired capital and surplus
(this is independent of the 1% invest-
ment limit pursuant to section
107(N(M);

(i) Requires that credit union service
organizations exist primarily to meet
the needs of their member credit
unions; and

(iii) Limits credit union service orga-
nizations to business relating to the
daily operations of the credit unions
they serve.

(c) Definitions—(1) Affiliated credit
unions means those credit unions that
have either invested in or made loans
to a credit union service organization.

(2) Official means any director or
committee member.

(3) Immediate family member means a
spouse or other family members living
in the same household.

(4) Paid-in and unimpaired capital and
surplus means shares and undivided
earnings.

(5) Senior management employee means
the credit union’s chief executive offi-
cer (typically this individual holds the
title of President or Treasurer/Man-
ager), any assistant chief executive of-
ficers (e.g., Assistant President, Vice
President or Assistant Treasurer/Man-
ager) and the chief financial officer
(Comptroller).

(d) Regulatory provisions—(1) Limits on
funding. A Federal credit union by
itself, with other credit unions and/or
with non-credit union parties, may in-
vest in and/or loan to a credit union
service organization. A Federal credit
union’s investments in credit union
service organizations may not exceed,
in the aggregate, 1% of the Federal
credit union’s paid-in and unimpaired
capital and surplus as of its last cal-
endar year-end financial report. A Fed-
eral credit union’s loans to credit
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union service organizations may not
exceed, in the aggregate, 1% of the
Federal credit union’s paid-in and
unimpaired capital and surplus as of its
last calendar year-end financial report.

(2) Structure. A Federal credit union
may invest in or loan to a credit union
service organization only if the organi-
zation is structured as either a cor-
poration or limited partnership.

(i) Corporation. A credit union service
organization chartered as a corpora-
tion must be adequately capitalized
and operated as a separate entity. A
Federal credit union investing in or
making loans to such a corporation
must take those steps necessary to en-
sure that it will not be held liable for
obligations of the corporation.

(ii) Limited partnership. A Federal
credit union may participate only as a
limited partner in a credit union serv-
ice organization structured as a lim-
ited partnership. As a limited partner,
the Federal credit union must not en-
gage in those activities (e.g., control,
management, decisionmaking), which,
under state law, would cause the credit
union to lose its status as limited part-
ner, and correspondingly its limited li-
ability, and be treated as a general
partner.

(3) Legal opinion. A Federal credit
union making an investment in or loan
to a credit union service organization
must obtain written legal advice as to
whether the credit union service orga-
nization is established in a manner
that will limit the credit union’s po-
tential exposure to no more than the
loss of funds invested in or lent to the
credit union service organization.

(4) Customer base. A Federal credit
union may invest in or loan to a credit
union service organization only if the
organization primarily serves credit
unions and/or the membership of affili-
ated credit unions (as defined in para-
graph (c)(1) of this section).

(5) Permissible services and activities. A
Federal credit union may invest in and/
or loan to those credit union service
organizations that provide only one or
more of the following services and ac-
tivities:

(i) Operational services. Credit card
and debit card services; check cashing
and wire transfers; internal audits for
credit unions; ATM services; EFT serv-
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ices; accounting services; data process-
ing; shared credit union branch (service
center) operations; sale of repossessed
collateral; management, development,
sale or lease of fixed assets; sale, lease
or servicing of computer hardware or
software; management and personnel
training and support; payment item
processing; locator services; marketing
services; research services; record re-
tention and storage; microfilm and
microfiche services; alarm-monitoring
and other security services; debt col-
lection services; credit analysis; con-
sumer mortgage loan origination; loan
processing, servicing and sales; coin
and currency services; provision of
forms and supplies.

(i) Financial services. Financial plan-
ning and counseling; retirement coun-
seling; investment counseling; securi-
ties brokerage services; estate plan-
ning; income tax preparation; acting as
administrator for prepaid legal service
plans; developing and administering
IRA, Keogh, deferred compensation,
and other personnel benefit plans; trust
services; acting as trustee, guardian,
conservator, estate administrator, or
in any other fiduciary capacity; real
estate brokerage services; travel agen-
cy services; agent for sale of insurance;
personal property leasing; and provi-
sion of vehicle warranty programs.

(iii) NCUA approval of other services.
Any service or activity which is not
authorized in paragraph (d)(5)(i) or (ii)
of this section must receive NCUA
Board approval before a Federal credit
union may invest in and/or loan to the
credit union service organization that
offers the service or activity. Any re-
quest for NCUA Board approval of a
new service or activity should include
a full explanation and complete docu-
mentation of the service or activity
and how that service or activity is as-
sociated with routine credit union op-
erations. The request should be submit-
ted to the appropriate NCUA Regional
Office. The request will be treated as a
petition to amend paragraph (d)(5)(i) or
(i) of this section and NCUA will re-
quest public comment or otherwise act
on the petition within 60 days after re-
ceipt.

(6)(i) Conflict of interest. Individuals
who serve as officials of, or senior man-
agement employees of an affiliated
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Federal credit union (as defined in
paragraph (c)(1) of this section), and
immediate family members of such in-
dividuals, may not receive any salary,
commission, investment income, or
other income or compensation from a
credit union service organization ei-
ther directly or indirectly, or from any
person being served through the credit
union service organization. This provi-
sion does not prohibit an official or
senior management employee of Fed-
eral credit union from assisting in the
operation of a credit union service or-
ganization, provided the individual is
not compensated by the credit union
service organization. Further, the cred-
it union service organization may re-
imburse the Federal credit union for
the services provided by the individual.

(if) The prohibition contained in
paragraph (d)(6)(i) of this section also
applies to any employee not otherwise
covered if the employee is directly in-
volved in dealing with the credit union
service organization unless the board
of directors determines that the em-
ployee’s position does not present a
conflict of interest.

(iii) All transactions with business
associates or family members not spe-
cifically prohibited by this paragraph
(d)(6) must be conducted at arm’s
length and in the interest of the credit
union.

(7) Accounting procedures; Access to in-
formation—(i) Federal credit union ac-
counting. A Federal credit union must
follow generally accepted accounting
principles (GAAP) in its involvement
with credit union service organiza-
tions.

(if) Credit union service organization
Accounting; audits and financial state-
ments; NCUA access to books and
Records. An affiliated Federal credit
union must obtain written agreements
from a credit union service organiza-
tion, prior to investing in or lending to
the organization, that the organization
will:

(A) Follow GAAP,

(B) Render financial statements (bal-
ance sheet and income statement) at
least quarterly and obtain a Certified
Public Accountant audit annually and
provide copies of such to the affiliated
Federal credit union, and
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(C) Provide the NCUA Board, or its
representatives, with complete access
to any books and records of the credit
union service organization, as deemed
necessary by the Board in carrying out
its responsibilities under the Federal
Credit Union Act.

(8) Preexisting credit union service orga-
nizations. (i) Any Federal credit union
investments in existence prior to the
effective date of this regulation, May
27, 1986, must conform with this regula-
tion not later than May 27, 1987, unless
the NCUA Board grants its prior ap-
proval to continue such investment for
a stated period.

(if) Any Federal credit union loans in
existence prior to the effective date of
this regulation must conform with this
regulation not later than May 27, 1987,
unless:

(A) The NCUA Board grants its prior
approval to continue the loan for a
stated period, or

(B) Under the terms of its loan agree-
ment the Federal credit union cannot
require accelerated repayment without
breaching the agreement.

(e) Other laws. A credit union service
organization must comply with appli-
cable Federal, state and local laws.

[51 FR 10360, Mar. 26, 1986, as amended at 52
FR 43570, Nov. 13, 1987]

8§701.28—701.29 [Reserved]

§701.30 Safe deposit box service.

A Federal credit union may lease safe
deposit boxes to its members.

[46 FR 7934, Jan. 26, 1981]

§701.31 Nondiscrimination
ments.

(a) Definitions. As used in this part,
the term:

(1) Application carries the meaning of
that term as defined in 12 CFR 202.2(f)
(Regulation B), which is as follows:

An oral or written request for an extension
of credit that is made in accordance with
procedures established by a creditor for the
type of credit requested;

(2) Dwelling carries the meaning of
that term as defined in 42 U.S.C. 3602(b)
(Fair Housing Act), which is as follows:
“Any building, structure, or portion
thereof which is occupied as, or de-
signed or intended for occupancy as, a
residence by one or more families, and

require-
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any vacant land which is offered for
sale or lease for the construction or lo-
cation thereon of any building, struc-
ture, or portion thereof’’; and

(3) Real estate-related loan means any
loan for which application is made to
finance or refinance the purchase, con-
struction, improvement, repair, or
maintenance of a dwelling.

(b) Nondiscrimination in Lending. (1) A
Federal credit union may not deny a
real estate-related loan, nor may it dis-
criminate in setting or exercising its
rights pursuant to the terms or condi-
tions of such a loan, nor may it dis-
courage an application for such a loan,
on the basis of the race, color, national
origin, religion, sex, handicap, or fa-
milial status (having children under
the age of 18) of:

(i) Any applicant or joint applicant;

(ii) Any person associated, in connec-
tion with a real estate-related loan ap-
plication, with an applicant or joint
applicant;

(iii) The present or prospective own-
ers, lessees, tenants, or occupants of
the dwelling for which a real estate-re-
lated loan is requested;

(iv) The present or prospective own-
ers, lessees, tenants, or occupants of
other dwellings in the vicinity of the
dwelling for which a real estate-related
loan is requested.

(2) With regard to a real estate-relat-
ed loan, a Federal credit union may not
consider a lending criterion or exercise
a lending policy which has the effect of
discriminating on the basis of race,
color, national origin, religion, sex,
handicap, or familial status (having
children under the age of 18). Guide-
lines concerning possible exceptions to
this provision appear in paragraph
(e)(1) of this section.

(3) Consideration of any of the follow-
ing factors in connection with a real
estate-related loan is not necessary to
a Federal credit union’s business, gen-
erally has a discriminatory effect, and
is therefore prohibited:

(i) The age or location of the dwell-
ing;

(if) Zip code of the applicant’s cur-
rent residence;

(iii) Previous home ownership;

(iv) The age or location of dwellings
in the neighborhood of the dwelling;
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(v) The income level of residents in
the neighborhood of the dwelling.

Guidelines concerning possible excep-
tions to this provision appear in para-
graph (e)(2) of this section.

(c) Nondiscrimination in appraisals. (1)
A Federal credit union may not rely
upon an appraisal of a dwelling if it
knows or should know that the ap-
praisal is based upon consideration of
the race, color, national origin, reli-
gion, sex, handicap, or familial status
(having children under the age of 18) of:

(i) Any applicant or joint applicant;

(ii) Any person associated, in connec-
tion with a real estate-related loan ap-
plication, with an applicant or joint
applicant;

(iii) The present or prospective own-
ers, lessees, tenants, or occupants of
the dwelling for which a real estate-re-
lated loan is requested;

(iv) The present or prospective own-
ers, lessees, tenants, or occupants of
other dwellings in the vicinity of the
dwelling for which a real estate-related
loan is requested.

(2) With respect to a real-estate re-
lated loan, a Federal credit union may
not rely upon an appraisal of a dwell-
ing if it knows or should know that the
appraisal is based upon consideration
of a criterion which has the effect of
discriminating on the basis of race,
color, national origin, religion, sex,
handicap, or familial status (having
children under the age of 18). Guide-
lines concerning possible exceptions to
this provision appear in paragraph
(e)(1) of this section.

(3) A Federal credit union may not
rely upon an appraisal that it knows or
should know is based upon consider-
ation of any of the following criteria,
for such criteria generally have a dis-
criminatory effect, and are not nec-
essary to a Federal credit union’s busi-
ness:

(i) The age or location of the dwell-
ng;

(ii) The age or location of dwellings
in the neighborhood of the dwelling;

(iii) The income level of the residents
in the neighborhood of the dwelling.

(4) Notwithstanding paragraph (c)(3)
of this section, it is recognized that
there may be factors concerning loca-
tion of the dwelling which can be prop-
erly considered in an appraisal. If any
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such factor(s) is relied upon, it must be
specifically documented in the ap-
praisal, accompanied by a brief state-
ment demonstrating the necessity of
using such factor(s). Guidelines con-
cerning the consideration of location
factors appear in paragraph (e)(3) of
this section.

(5) Each Federal credit union shall
make available, to any requesting
member/applicant, a copy of the ap-
praisal used in connection with that
member’s real estate-related loan ap-
plication. The appraisal shall be avail-
able for a period of 25 months after the
applicant has received notice from the
Federal credit union of the action
taken by the Federal credit union on
the real estate-related loan applica-
tion.

(d) Nondiscrimination in advertising—
(1) Advertising notice of nondiscrimina-
tion compliance. (i) No Federal credit
union may directly or indirectly en-
gage in any form of advertising of real
estate-related loans which implies or
suggests that the Federal credit union
discriminates in violation of the provi-
sions of the Fair Housing Act or of this
section. Advertisements of such loans
shall include a facsimile of the follow-
ing:

§701.31

EQUAL HOUSING
LENDER

We Do Business in Accordance With the
Federal Fair Housing Law and the
Equal Credit Opportunity Act

(ii) Advertisements of real estate-re-
lated loans which are broadcast on the
radio shall contain the following state-
ment:

The (insert name) Federal Credit Union is
an equal housing lender.

(2) Lobby notice of nondiscrimination
compliance. Every Federal credit union
which engages in real estate-related
lending shall conspicuously display in
the public lobby of such credit union
and in the public area of each office
where such loans are made, in a man-
ner so as to be clearly visible to the
general public entering such lobby or
area, a notice that incorporates a fac-
simile of the logotype and notice ap-
pearing in paragraph (d)(3) of this sec-
tion. Posters containing this notice
and logotype may be obtained from the
Regional Offices of the National Credit
Union Administration.

(3) Logotype and notice of non-
discrimination compliance. The logotype
and text of the notice required in para-
graph (d)(2) of this section shall be as
follows:
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EQUAL HOUSING
LENDER

We Do Business In Accordance With
Federal Falr Lending Laws

UNDER THE FEDERAL FAIR HOUSING ACT, IT IS ILLEGAL, ON THE BASIS OF
RACE, COLOR, NATIONAL ORIGIN, RELIGION, SEX, HANDICAP, OR FAMILIAL
STATUS (HAVING CHILDREN UNDER THE AGE OF 18), TO:

¢ Deny a loan for the purpose of purchasing, constructing, improving, repairing or
maintaining a dwelling, or deny any loan secured by a dwelling; or

o Discriminate In fixing the amount, Interest rate, duration, application procedures or
other terms or conditions of such a loan, or in appralsing property.

IF YOU BELIEVE YOU HAVE BEEN DISCRIMINATED
AGAINST, YOU SHOULD SEND A COMPLAINT TO:

Assistant Secretary for Fair Housing and Equal Opportunity
Department of Housing & Urban Development
Washington, D.C. 20410
For processing under the Federal Fair Housing Act
and to:

National Credit Union Administration
Office of Examination and Insurance
Washington, D.C. 20456
For processing under NCUA Regulations

LA AR A R R R R A R R A R R e R R R R R X R R R R XXX RS2 2R 2SR 22022RdRld

UNDER THE EQUAL CREDIT OPPORTUNITY ACT, IT IS ILLEGAL
TO DISCRIMINATE IN ANY CREDIT TRANSACTION:

¢ On the basis of race, color, national origin, religion, sex, marital status, or age,
* Because Income is from public assistance, or
® Because a right was exercised under the Consumer Credit Protection Act.
IF YOU BELIEVE YOU HAVE BEEN DISCRIMINATED
AGAINST, YOU SHOULD SEND A COMPLAINT TO:

National Credit Union Administration
Office of Examination and Insurance
Washington, D.C. 20456

NCUA 1582 (Rew. 298)

(e) Guidelines. (1) Compliance with without presuming that the applicant
the Fair Housing Act is achieved when has certain characteristics of a group.
each loan applicant’s creditworthiness
is evaluated on an individual basis,
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If certain lending policies or proce-
dures do presume group characteris-
tics, they may violate the Fair Housing
Act, even though the characteristics
are not based upon race, color, sex, na-
tional origin, religion, handicap, or fa-
milial status. Such a violation occurs
when otherwise facially nondiscrim-
inatory lending procedures (either gen-
eral lending policies or specific criteria
used in reviewing loan applications)
have the effect of making real estate-
related loans unavailable or less avail-
able on the basis of race, color, sex, na-
tional origin, religion, handicap, or fa-
milial status. Note, however, that a
policy or criterion which has a dis-
criminatory effect is not a violation of
the Fair Housing Act if its use achieves
a legitimate business necessity which
cannot be achieved by using less dis-
criminatory standards. It is also im-
portant to note that the Equal Credit
Opportunity Act and Regulation B pro-
hibit discrimination, either per se or in
effect, on the basis of the applicant’s
age, marital status, receipt of public
assistance, or the exercise of any rights
under the Consumer Credit Protection
Act.

(2) Paragraph (b)(3) of this section
prohibits consideration of certain fac-
tors because of their likely discrimina-
tory effect and because they are not
necessary to make sound real estate-
related loans. For purposes of clarifica-
tion, the prohibited use of location fac-
tors in this section is intended to pre-
vent abandonment of areas in which a
Federal credit union’s members live or
want to live. It is not intended to re-
quire loans in those areas that are geo-
graphically remote from the FCU’s
main or branch offices or that con-
travene the parameters of a Federal
credit union’s charter. Further, this
prohibition does not preclude requiring
a borrower to obtain flood insurance
protection pursuant to the National
Flood Insurance Act and part 760 of
NCUA’s Rules and Regulations, nor
does it preclude involvement with Fed-
eral or state housing insurance pro-
grams which provide for lower interest
rates for the purchase of homes in cer-
tain urban or rural areas. Also, the le-
gitimate use of location factors in an
appraisal does not constitute a viola-
tion of the provision of paragraph (b)(3)

§701.31

of this section, which prohibits consid-
eration of location of the dwelling. Fi-
nally, the prohibited use of prior home
ownership does not preclude a Federal
credit union from considering an appli-
cant’s payment history on a loan which
was made to obtain a home. Such ac-
tion entails consideration of the pay-
ment record on a previous loan in de-
termining creditworthiness; it does not
entail consideration of prior home own-
ership.

(3)(i) Paragraph (c)(3) of this section
prohibits consideration of the age or
location of a dwelling in a real estate-
related loan appraisal. These restric-
tions are intended to prohibit the use
of unfounded or unsubstantiated as-
sumptions regarding the effect upon
loan risk of the age of a dwelling or the
physical or economic characteristics of
an area. Appraisals should be based on
the present market value of the prop-
erty offered as security (including con-
sideration of specific improvements to
be made by the borrower) and the like-
lihood that the property will retain an
adequate value over the term of the
loan.

(ii) The term ‘“‘age of the dwelling”
does not encompass structural sound-
ness. In addition, the age of the dwell-
ing may be used by an appraiser as a
basis for conducting further inspec-
tions of certain structural aspects of
the dwelling. Paragraph (c)(3) of this
section does, however, prohibit an un-
substantiated determination that a
house over X years in age is not struc-
turally sound.

(iii) With respect to location factors,
paragraph (c)(4) of this section recog-
nizes that there may be location fac-
tors which may be considered in an ap-
praisal, and requires that the use of
any such factors be specifically docu-
mented in the appraisal. These factors
will most often be those location fac-
tors which may negatively affect the
short range future value (up to 3-5
years) of a property. Factors which in
some cases may cause the market
value of a property to decline are re-
cent zoning changes or a significant
number of abandoned homes in the im-
mediate vicinity of the property. How-
ever, not all zoning changes will cause
a decline in property values, and prox-
imity to abandoned buildings may not
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affect the market value of a property
because the cause of abandonment is
unrelated to high risk. Proper consid-
erations include the condition and util-
ity of the improvement and various
physical factors such as street condi-
tions, amenities such as parks and
recreation areas, availability of public
utilities and municipal services, and
exposure to flooding and land faults.

[54 FR 46223, Nov. 2, 1989, as amended at 59
FR 36041, July 15, 1994]

§701.32 Payment on shares by public
units and nonmembers.

(a) Authority. A Federal credit union
may, to the extent permitted under
Section 107(6) of the Act and this sec-
tion, receive payments on shares, (reg-
ular shares, share certificates, and
share draft accounts) from public units
and political subdivisions thereof (as
those terms are defined in §745.1) and
nonmember credit unions, and to the
extent permitted under the Act, this
section and §701.34, receive payments
on shares (regular shares, share certifi-
cates, and share draft accounts) from
other nonmembers.

(b) Limitations. (1) Unless a greater
amount has been approved by the Re-
gional Director, the maximum amount
of all public unit and nonmember
shares shall not, at any given time, ex-
ceed 20% of the total shares of the fed-
eral credit union or $1.5 million, which-
ever is greater.

(2) Before accepting any public unit
or nonmember shares in excess of 20%
of total shares, the board of directors
must adopt a specific written plan con-
cerning the intended use of these
shares and forward a copy of the plan
to the Regional Director. The plan
must include:

(i) A statement of the credit union’s
needs, sources and intended uses of
public unit and nonmember shares;

(ii) Provision for matching matu-
rities of public unit and nonmember
shares with corresponding assets, or
justification for any mismatch; and

(iii) Provision for adequate income
spread between public unit and non-
member shares and corresponding as-
sets.

(3) A federal credit union seeking an
exemption from the limits of para-
graph (b)(1) of this section must submit
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to the Regional Director a written re-
quest including:

(i) The new maximum level of public
unit and nonmember shares requested,
either as a dollar amount or a percent-
age of total shares;

(ii) The current plan adopted by the
credit union’s board of directors con-
cerning the use of new public unit and
nonmember shares;

(iii) A copy of the credit union’s lat-
est financial statement; and

(iv) A copy of the credit union’s loan
and investment policies.

(4) Where the financial condition and
management of the credit union are
sound and the credit union’s plan for
the funds is reasonable, there will be a
presumption in favor of granting the
request. When granted, exemptions will
normally be for a two-year period. The
Regional Director will provide a writ-
ten explanation for an exemption that
is granted for a lesser time period.

(5) The Regional Director will pro-
vide a written determination on an ex-
emption request within 30 calendar
days after receipt of the request. The 30
day period will not begin to run until
all necessary information has been sub-
mitted to the Regional Director. All
denials may be appealed to the NCUA
Board in a timely manner. Appeals
should be submitted through the Re-
gional Director.

(6) Upon expiration of an exemption,
nonmember shares currently in the
credit union in excess of the limits es-
tablished pursuant to (b)(1) of this sec-
tion will continue to be insured by the
National Credit Union Insurance Fund
within applicable limits. No new shares
in excess of the limits established pur-
suant to (b)(1) of this section shall be
accepted. Existing share certificates in
excess of the limits established pursu-
ant to (b)(1) of this section may remain
in the credit union only until matu-
rity.

(¢) The Ilimitations herein do not
apply to accounts maintained in ac-
cordance with §701.37 (Treasury Tax
and Loan Depositaries; Depositaries
and Financial Agents of the Govern-
ment) and matching funds required by
§705.7(b) (Community Development Re-
volving Loan Program for Credit
Unions). Once a loan granted pursuant
to part 705 is repaid, nonmember share
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deposits accepted to meet the match-
ing requirement are subject to this sec-
tion.

[54 FR 31184, July 27, 1989, as amended at 54
FR 51384, Dec. 15, 1989; 55 FR 1794, Jan. 19,
1990; 58 FR 21645, Apr. 23, 1993; 59 FR 26102,
May 19, 1994; 61 FR 3790, Feb. 2, 1996]

§701.33 Reimbursement, insurance,
and indemnification of officials and
employees.

(a) Official. An official is a person who
is or was a member of the board of di-
rectors, credit committee or super-
visory committee, or other volunteer
committee established by the board of
directors.

(b) Compensation. (1) Only one board
officer, if any, may be compensated as
an officer of the board. The bylaws
must specify the officer to be com-
pensated, if any, as well as the specific
duties of each of the board officers. No
other official may receive compensa-
tion for performing the duties or re-
sponsibilities of the board or commit-
tee position to which the person has
been elected or appointed.

(2) For purposes of this section, the
term compensation specifically ex-
cludes:

(i) Payment (by reimbursement to an
official or direct credit union payment
to a third party) for reasonable and
proper costs incurred by an official in
carrying out the responsibilities of the
position to which that person has been
elected or appointed, if the payment is
determined by the board of directors to
be necessary or appropriate in order to
carry out the official business of the
credit union, and is in accordance with
written policies and procedures, includ-
ing documentation requirements, es-
tablished by the board of directors.
Such payments may include the pay-
ment of travel costs for officials and
one immediate family member per offi-
cial;

(ii) Provision of reasonable health,
accident and related types of personal
insurance protection, supplied for offi-
cials at the expense of the credit union:
Provided, that such insurance protec-
tion must exclude life insurance; must
be limited to areas of risk, including
accidental death and dismemberment,
to which the official is exposed by rea-
son of carrying out the duties or re-

§701.34

sponsibilities of the official’s credit
union position; must cease imme-
diately upon the insured person’s leav-
ing office, without providing residual
benefits other than from pending
claims, if any; and

(iii) Indemnification and related in-
surance consistent with paragraph (c)
of this section.

(c) Indemnification. (1) A Federal cred-
it union may indemnify its officials
and current and former employees for
expenses reasonably incurred in con-
nection with judicial or administrative
proceedings to which they are or may
become parties by reason of the per-
formance of their official duties.

(2) Indemnification shall be consist-
ent either with the standards applica-
ble to credit unions generally in the
state in which the principal or home
office of the credit union is located, or
with the relevant provisions of the
Model Business Corporation Act. A
Federal credit union that elects to pro-
vide indemnification shall specify
whether it will follow the relevant
state law or the Model Business Cor-
poration Act. Indemnification and the
method of indemnification may be pro-
vided for by charter or bylaw amend-
ment, contract or board resolution,
consistent with the procedural require-
ments of the applicable state law or
the Model Business Corporation Act, as
specified. A charter or bylaw amend-
ment must be approved by the National
Credit Union Administration.

(3) A Federal credit union may pur-
chase and maintain insurance on behalf
of its officials and employees against
any liability asserted against them and
expenses incurred by them in their offi-
cial capacities and arising out of the
performance of their official duties to
the extent such insurance is permitted
by the applicable state law or the
Model Business Corporation Act.

[53 FR 29642, Aug. 8, 1988, as amended at 57
FR 54503, Nov. 19, 1992]

§701.34 Designation of low-income sta-
tus; receipt of secondary capital ac-
counts by low-income designated
credit unions.

(a) Designation of low-income status.
(1) Section 107(6) of the Federal Credit
Union Act (12 U.S.C. 1757(6)) authorizes
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federal credit unions serving predomi-
nantly low-income members to receive
shares, share drafts and share certifi-
cates from nonmembers. In order to
utilize this authority, a federal credit
union must receive a low-income des-
ignation from its Regional Director.
The designation may be removed by
the Regional Director upon notice to
the federal credit union if the defini-
tions set forth in paragraphs (a) (2) and
(3) of this section are no longer met.
Removals may be appealed to the
NCUA Board within 60 days. Appeals
should be submitted through the Re-
gional Director.

(2) The term low-income members shall
mean those members who make less
than 80 percent of the average for all
wage earners as established by the Bu-
reau of Labor Statistics or those mem-
bers whose annual household income
falls at or below 80 percent of the me-
dian household income for the nation
as established by the Census Bureau or
those members otherwise defined as
low-income members as determined by
order of the NCUA Board.

(i) In documenting its low-income
membership, a credit union that serves
a geographic area where a majority of
residents fall at or below the annual in-
come standard is presumed to be serv-
ing predominantly low-income mem-
bers. In applying the standards, Re-
gional Directors shall make allowances
for geographical areas with higher
costs of living. The following is the ex-
clusive list of geographic areas with
the differentials to be used:

Hawali ...ooooviiiiiii e 40
Alaska .............. 36
Washington, DC 19
Boston ...... 17
San Diego .... 15
Los Angeles . 14
NeW YOrK ....coooiiiiiiiiiiiiieie e 13
San FrancCiSCo .......cccveueeuieniiiiiiniineiennes 13
Seattle 10
Chicago .... 7
Philadelphia .........ccooooiiiiiis 7

(ii) The term low-income member also
includes those members who are en-
rolled as full-time or part-time stu-
dents in a college, university, high
school, or vocational school.

12 CFR Ch. VII (1-1-98 Edition)

(3) The term predominantly is defined
as a simple majority.

(b) Receipt of secondary capital ac-
counts by low-income designated credit
unions. A Federal credit union having a
designation of low income status pur-
suant to paragraph (a) of this section
may offer secondary capital accounts
to nonnatural person members and
nonnatural person nonmembers on the
following conditions:

(1) Prior to offering secondary capital
accounts, the credit union shall adopt,
and forward to the appropriate NCUA
Regional Director, a written plan for
use of the funds in the secondary cap-
ital accounts and subsequent liquidity
needs to meet repayment requirements
upon maturity of the accounts.

(2) The secondary capital account
must be established as a uninsured sec-
ondary capital account or other form
of non-share account.

(3) The maturity of the secondary
capital account must be for a mini-
mum of five years.

(4) The secondary capital account
must not be redeemable prior to matu-
rity.

(5) The secondary capital account
shall not be insured by the National
Credit Union Share Insurance Fund or
any governmental or private entity.

(6) The secondary capital account
holder’s claim against the credit union
must be subordinate to all other claims
including those of shareholders, credi-
tors and the National Credit Union
Share Insurance Fund.

(7) Funds in the secondary capital ac-
count (including both principal and in-
terest) must be available to cover oper-
ating losses realized by the credit
union that exceed its net available re-
serves and undivided earnings (i.e., re-
serves and undivided earnings exclu-
sive of allowance accounts for loan and
investment losses), and to the extent
funds are so used, the credit union
shall under no circumstances restore or
replenish the account. Losses shall be
distributed pro-rata among all second-
ary capital accounts held by the credit
union at the time the losses are real-
ized.

(8) The secondary capital account
may not be pledged or provided by the
account-holder as security on a loan or
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other obligation with the credit union
or any other party.

(9) In the event of merger or other
voluntary dissolution of the credit
union, other than merger into another
low-income designated credit union,
the secondary capital accounts will, to
the extent they are not needed to cover
losses at the time of merger or dissolu-
tion, be closed and paid out to the ac-
count-holder.

(10) A secondary capital account con-
tract agreement must be executed be-
tween an authorized representative of
the account holder and the credit
union accurately establishing the
terms and conditions of this section
and containing no provisions inconsist-
ent therewith.

(11) A disclosure and acknowledg-
ment as set forth in the Appendix to
this section must be provided to and
executed by an authorized representa-
tive of the secondary capital account
holder at the time of entering into the
account agreement, and original copies
of the account agreement and the dis-
closure and acknowledgment must be
retained by the credit union for the
term of the agreement.

(c) Accounting treatment; weighted
value for purposes of recognizing capital
value of secondary capital accounts. (1) A
low-income designated credit union
that issues secondary capital accounts
pursuant to paragraph (b) of this sec-
tion shall record the funds on its bal-
ance sheet in an equity account enti-
tled ‘““uninsured secondary capital ac-
count.” For such accounts with re-
maining maturities of less than five
years, the credit union shall reflect the
capital value of the accounts in its fi-
nancial statement in accordance with
the following scale:

(i) Four to less than five years re-
maining maturity—80 percent.

(ii) Three to less than four years re-
maining maturity—60 percent.

(iii) Two to less than three years re-
maining maturity—40 percent.

(iv) One to less than two years re-
maining maturity—20 percent.

(v) Less than one year remaining ma-
turity—O0 percent.

(2) The credit union will reflect the
full amount of the secondary capital on
deposit in a footnote to its financial
statement.

§701.35

APPENDIX TO §701.34

Disclosures and acknowledgment in the
following form must be provided to any in-
vestor in secondary capital accounts in a
low-income designated credit union.

An original, signed copy must be retained
by the credit union.

DISCLOSURE AND ACKNOWLEDGMENT

I, (name of signatory), hereby ac-
knowledge and agree to the following in my
capacity as (official position or title)
of (name of institutional investor):

. (name of institutional investor)
has committed (amount of funds) to
a secondary capital account with
(name of credit union).

¢« The funds committed to the secondary
capital account are committed for a period
of ____ years and are not redeemable prior to

« The secondary capital account is not a
share account and the funds committed to
the secondary capital account are not in-
sured by the National Credit Union Share In-
surance Fund or any other governmental or
private entity.

The funds committed to the secondary cap-
ital account and any interest paid to the ac-
count may be used by (name of cred-
it union) to cover any and all operating
losses that exceed the credit union’s net
available reserves and undivided earnings
(i.e., reserves and undivided earnings exclu-
sive of allowance accounts for loan and in-
vestment losses), and in the event the funds
are so used (name of credit union)
will under no circumstances restore or re-
plenish those funds to (organiza-
tion).

¢ In the event of liquidation of
(name of credit union), the funds committed
to the secondary capital account shall be
subordinate to all other claims on the assets of
the credit union, including claims of member
shareholders, creditors and the National
Credit Union Share Insurance Fund.

(signature)

(official title)

[61 FR 3790, Feb. 2, 1996, as amended at 61 FR
50695, 50697, Sept. 27, 1996]

§701.35 Share, share draft, and share
certificate accounts.

(a) Federal credit unions may offer
share, share draft, and share certificate
accounts in accordance with section
107(6) of the Act (12 U.S.C. 1757(6)) and
the board of directors may declare divi-
dends on such accounts as provided in
section 117 of the Act (12 U.S.C. 1763).
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(b) A Federal credit union shall accu-
rately represent the terms and condi-
tions of its share, share draft, and
share certificate accounts in all adver-
tising, disclosures, or agreements,
whether written or oral

(c) A Federal credit union may, con-
sistent with this section, parts 707 and
740 of this subchapter, other federal
law, and its contractual obligations,
determine the types of fees or charges
and other matters affecting the open-
ing, maintaining and closing of a share,
share draft or share certificate ac-
count. State laws regulating such ac-
tivities are not applicable to federal
credit unions.

(d) For purposes of this section,
“‘state law’”’ means the constitution,
statutes, regulations, and judicial deci-
sions of any state, the District of Co-
lumbia, the several territories and pos-
sessions of the United States, and the
Commonwealth of Puerto Rico.

[47 FR 17979, Apr. 27, 1982, as amended at 50
FR 4637, Feb. 1, 1985; 59 FR 50445, Sept. 27,
1993]

§701.36 FCU ownership of fixed assets.

(@) A Federal credit union’s owner-
ship in fixed assets shall be limited as
described in this chapter.

(b) Definitions—As used in this sec-
tion:

(1) Premises includes any office,
branch office, suboffice, service center,
parking lot, other facility, or real es-
tate where the credit union transacts
or will transact business.

(2) Furniture, Fixtures, and Equip-
ment includes all office furnishings, of-
fice machines, computer hardware and
software, automated terminals, heat-
ing and cooling equipment.

(3) Fixed Assets means premises and
furniture, fixtures and equipment as
these terms are defined above.

(4) Investments in fixed assets means:

(i) Any investment in real property
(improved or unimproved) which is
being used or is intended to be used as
premises;

(i) Any leasehold improvement on
premises;

(iii) The aggregate of all capital and
operating lease payments pursuant to
lease agreements for fixed assets;

(iv) Any investment in the bonds,
stock, debentures, or other obligations
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of a partnership or corporation, includ-
ing any entity described in §701.27,
holding any fixed assets used by the
Federal credit union and any loans to
such partnership or corporation; or

(v) Any investment in furniture, fix-
tures and equipment.

(5) Abandoned premises means former
Federal credit union premises from the
date of relocation to new quarters, and
property originally acquired for future
expansion for which such use is no
longer contemplated.

(6) Immediate family member means
a spouse or other family members liv-
ing in the same household.

(7) Shares mean all savings (regular
shares, share drafts, share certificates,
other savings) and retained earnings
means regular reserve, reserve for con-
tingencies, supplemental reserves, re-
serve for losses and undivided earnings.

(8) Senior management employee
means the credit union’s chief execu-
tive officer (typically this individual
holds the title of President or Treas-
urer/Manager), any assistant chief ex-
ecutive officers (e.g., Assistant Presi-
dent, Vice President or Assistant
Treasurer/Manager) and the chief fi-
nancial officer (Comptroller).

(c) Investment in fixed assets. (1) No
Federal credit union with $1,000,000 or
more in assets, without the prior ap-
proval of the Administration, shall in-
vest in fixed assets if the aggregate of
all such investments exceeds 5 percent
of shares and retained earnings.

(2) A Federal credit union shall sub-
mit such statement and reports as the
NCUA regional director may require in
support of any investment in fixed as-
sets in excess of the limit specified
above.

(3) If the Administration determines
that the proposal will not adversely af-
fect the credit union, an aggregate dol-
lar amount or percentage of assets will
be approved for investment in fixed as-
sets. Once such a limit has been ap-
proved, and unless otherwise specified
by the regional director, a Federal
credit union may make future acquisi-
tions of fixed assets, provided the ag-
gregate of all such future investments
in fixed assets does not exceed an addi-
tional 1 percent of the shares and re-
tained earnings of the credit union
over the amount approved.
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(4) Federal credit unions shall submit
their requests to the NCUA regional of-
fice having jurisdiction over the geo-
graphical area in which the credit
union’s main office is located. The re-
gional office shall inform the request-
ing credit union, in writing, of the date
the request was received. If the credit
union does not receive notification of
the action taken on its request within
45 calendar days of the request was re-
ceived by the regional office, the credit
union may proceed with its proposed
investment in fixed assets.

(d) Premises. (1) When real property is
acquired for future expansion, at least
partial utilization should be accom-
plished within a reasonable period,
which shall not exceed 3 years unless
otherwise approved in writing by the
Administration. After real property ac-
quired for future expansion has been
held for 1 year, a board resolution with
definitive plans for utilization must be
available for inspection by an NCUA
examiner.

(2) A Federal credit union shall en-
deavor to dispose of ‘‘abandoned prem-
ises’ at a price sufficient to reimburse
the Federal credit union for its invest-
ment and costs of acquisition. Current
documents must be maintained reflect-
ing the Federal credit union’s continu-
ing and diligent efforts to dispose of
‘““‘abandoned premises.”” After ‘‘aban-
doned premises’’ have been on the Fed-
eral credit union’s books for 4 years,
the property must be publicly adver-
tised for sale. Disposition must occur
through public or private sale within 5
years of abandonment, unless other-
wise approved in writing by the Admin-
istration.

(e) Prohibited transactions. (1) With
the exception of a short term informal
lease agreement (maturity less than 1
year) no Federal credit union may ac-
quire or lease premises without the
prior written approval of the Adminis-
tration from any of the following:

(i) A director, member of the credit
committee or supervisory committee,
or senior management employee of the
Federal credit union, or immediate
family member of any such individual.

(ii) A corporation in which any direc-
tor, member of the credit committee or
supervisory committee, official, or sen-
ior management employee, or imme-
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diate family members of any such indi-
vidual, is an officer or director, or has
a stock interest of 10 percent or more.

(iii) A partnership in which any di-
rector, member of the credit commit-
tee or supervisory committee, or senior
management employee, or immediate
family members of any such individual,
is a general partner, or a limited part-
ner with an interest of 10 percent or
more.

(2) The prohibition contained in para-
graph (e)(1) of this section, also applies
to any employee not otherwise covered
if the employee is directly involved in
investments in fixed assets unless the
board of directors determines that the
employee’s involvement does not
present a conflict of interest.

(3) All transactions with business as-
sociates or family members not specifi-
cally prohibited by this paragraph (e)
must be conducted at arm’s length and
in the interest of the credit union.

[54 FR 18467, May 1, 1989]

§701.37 Treasury tax and loan deposi-
taries; depositaries and financial
agents of the Government.

(a) Definitions. (1) Treasury Tax and
Loan (TT&L) Remittance Account
means a nondividend-paying account,
the balance of which is subject to the
right of immediate withdrawal, estab-
lished for receipt of payments of Fed-
eral taxes and certain United States
obligations under United States Treas-
ury Department regulations.

(2) TT&L Note Account means an ac-
count subject to the right of immediate
call, evidencing funds held by deposi-
taries electing the note option under
United States Treasury Department
regulations.

(3) Treasury General Account means an
account, established under United
States Treasury Department regula-
tions, in which a zero balance may be
maintained and from which the entire
balance may be withdrawn by the de-
positor immediately under all cir-
cumstances except closure of the credit
union.

(4) U.S. Treasury Time Deposit—Open
Account means a nondividend-bearing
account, established under United
States Treasury Department regula-
tions, which generally may not be
withdrawn until the expiration of 14
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days after the date of the United
States Treasury Department’s written
notice of intent to withdraw.

(b) Subject to regulation of the
United States Treasury Department, a
Federal credit union may serve as a
Treasury tax and loan depositary, a de-
positary of Federal taxes, a depositary
of public money, and a financial agent
of the United States Government. In
serving in these capacities, a Federal
credit union may maintain the ac-
counts defined in subsection (a), pledge
collateral, and perform the services de-
scribed under United States Treasury
Department regulations for institu-
tions acting in these capacities.

(¢) Funds held in a TT&L Remittance
Account, a TT&L Note Account, a
Treasury General Account, and a U.S.
Treasury Time Deposit—Open Account
shall be considered deposits of public
funds. Funds held in a TT&L Remit-
tance Account and a TT&L Note Ac-
count shall be added together and in-
sured up to a maximum of $100,000 in
the aggregate. Funds held in a Treas-
ury General Account and a U.S. Treas-
ury Time Deposit—Open Account shall
be added together and insured up to a
maximum of $100,000 in the aggregate.

(d) Funds held in a TT&L Remittance
Account, a TT&L Note Account, a
Treasury General Account, and U.S.
Treasury Time Deposit—Open Account
are not subject to the 60-day notice re-
quirement of Article 111, section 5(a) of
the Federal Credit Union Bylaws.

[54 FR 18471, May 1, 1989]

§701.38 Borrowed funds from natural
persons.

(a) Federal credit unions may borrow
from a natural person, provided:

(1) The borrowing is evidenced by a
signed promissory note which sets
forth the terms and conditions regard-
ing maturity, prepayment, interest
rate, method of computation, and
method of payment;

(2) The promissory note and any ad-
vertisement for such funds contains
conspicuous langauge indicating that:

(i) The note represents money bor-
rowed by the credit union;

(if) The note does not represent
shares and, therefore, is not insured by

12 CFR Ch. VII (1-1-98 Edition)

the National Credit Union Share Insur-
ance Fund.

[45 FR 29271, May 2, 1980, as amended at 47
FR 17979, Apr. 27, 1982]

PART 702—RESERVES

Sec.

702.1 Reserves.

702.2 Regular reserve.

702.3 Full and fair disclosure required.

AUTHORITY: 12 U.S.C. 1762 and 1766.

§702.1 Reserves.

Federal credit unions shall establish
and maintain such reserves as may be
required by the Act, or by regulation,
or in special cases by the Board. A Fed-
eral credit union which has a Regular
Reserve in excess of the greater appli-
cable percent established by section 116
of the Federal Credit Union Act may
transfer the excess to a supplemental
reserve or to the Undivided Earnings
Account: Provided, however, That such
transfer is appropriately approved by
the board of directors after careful con-
sideration of the financial condition of
the credit union, of present and antici-
pated future reserve needs, and of full
and fair disclosure as set forth in
§702.3.

(Sec. 120, 73 Stat. 635 (12 U.S.C. 1766) and sec.
209, 84 Stat. 1014 (12 U.S.C. 1789))

[42 FR 24252, May 13, 1977]

§702.2 Regular reserve.

(a) Each Federal credit union shall
establish and maintain a Regular Re-
serve, as provided by section 116 of the
Federal Credit Union Act. The totals of
the Regular Reserve, the Allowance for
Loan Losses Account, and the Allow-
ance for Investment Losses shall be
combined for determining the applica-
ble percentage of gross income to be
transferred to the Regular Reserve.

(b) Charges to the Regular Reserve
for loan losses shall be made in accord-
ance with full and fair disclosure and
as set forth in the Accounting Manual
for Federal Credit Unions.

(c) Charges to the Regular Reserve
for losses other than loan losses shall
also be subject to the following condi-
tions:
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(1) Charges for losses other than loan
losses may be made pursuant to au-
thorization of the board of directors if
the credit union’s ratio of capital to as-
sets is greater than 6 percent and the
charge reduces the ratio by no more
than ¥z percent. The board of directors’
authorization shall state the amount of
and an explanation of the need for the
charge. For the purposes of this sec-
tion, capital is defined as the total of
the Regular Reserve, the Allowance for
Loan Losses, the Allowance for Invest-
ment Losses, Undivided Earnings, and
other reserves.

(2) Charges for losses other than loan
losses that do not meet the conditions
of paragraph (c)(1) of this section must
receive the written approval of the re-
gional director for Federal credit
unions.

(d) The Board may decrease the re-
serve requirements as set forth in sec-
tion 116 of the Act when, in its opinion,
such decrease is necessary or desirable.

[54 FR 48235, Nov. 22, 1989]

§702.3 Full
quired.

and fair disclosure re-

(@) “Full and fair disclosure” is the
level of disclosure which a prudent per-
son would provide to a member of a
Federal credit union, the National
Credit Union Administration, or, at the
discretion of the board of directors, a
creditor in order to fairly inform any
or all of them of the financial condi-
tion and the results of operations of
the credit union.

(b)(1) Federal credit union financial
statements shall provide for full and
fair disclosure of all assets, liabilities,
and members’ equity, including such
valuation allowance accounts as may
be necessary to present fairly the fi-
nancial position; and all income and
expenses necessary to present fairly
the results of operations for the period
concerned.

(2) Full and fair disclosure will fur-
ther be accomplished by: (i) Selecting
one of the accounting bases provided
for in the Accounting Manual for Fed-
eral Credit Unions which shall be ei-
ther the modified cash basis or the ac-
crual basis of accounting, and by (ii)
use of appropriate financial statements
described in the Accounting Manual for

§702.3

Federal Credit Unions, or financial
statements of equivalent format.

(©)(1) The maintenance of a valuation
allowance for loan losses shall not
eliminate the requirement for transfer-
ring a percentage of gross income be-
fore the payment of each dividend to
the regular reserve as required by sec-
tion 116 of the Federal Credit Union
Act.

(2) As a minimum, adjustments to
the valuation allowance for loan losses
shall be made prior to the distribution
or posting of any dividend to the ac-
counts of members so that the valu-
ation allowance established fairly pre-
sents the value of loans and probable
losses for all categories of loans. The
valuation allowance must encompass:

(i) Specifically identified doubtful or
troubled loans;

(ii) Pools of classified loans;

(iii) Pools of loans (e.g., consumer,
credit card, etc.); and

(iv) A general portion for all other
loans.

(3)(i) Adjustments to the valuation
allowance for loan losses will be re-
corded in the expense account ‘“Provi-
sion for Loan Losses.”

(i) Whenever additions to the valu-
ation allowance for loan losses cause a
deficit in the regular reserve account,
such deficits shall be transferred first
to undivided earnings and, if this shall
cause a deficit in undivided earnings,
then to other segregations of undivided
earnings that may exist, exclusive of
the Special Reserve for Losses, should
such be required by the Board in ac-
cordance with §702.1 of this part. These
amounts are eligible for return to undi-
vided earnings as provided for in the
Accounting Manual for Federal Credit
Unions.

(iii) Dividends shall not exceed the
amount available for that purpose after
provisions have been made for the stat-
utory transfer to the regular reserve
account and the removal of any deficit
in the regular reserve account.

(d) The Statement of Financial Con-
dition, when presented to members,
creditors, or to the National Credit
Union Administration, shall contain a
dual declaration by the treasurer and
by the president, or in the absence of
the president, by any other officer des-
ignated by the board of directors of the
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reporting credit union to make such
declaration, that the report and related
financial statements are true and cor-
rect to the best of their knowledge and
belief and present fairly the financial
position and the results of operations
for the period covered.

(e) Upon written application by the
board of directors of a Federal credit
union, the Board may waive, in whole
or in part, the requirement for the
maintenance of the valuation allow-
ance for loan losses in amounts which
are in excess of the statutory require-
ments of section 116 of the Federal
Credit Union Act but are required
under paragraph (c)(3)(ii) of this sec-
tion. Such application shall set forth
the justification for the requested
waiver and shall be addressed to the
appropriate Regional Director.

[40 FR 8069, Feb. 25, 1975, as amended at 47
FR 1371, Jan. 13, 1982; 54 FR 48235, Nov. 22,
1989; 57 FR 60722, Dec. 22, 1992]

PART 703—INVESTMENT AND
DEPOSIT ACTIVITIES

Sec.

703.10 What does this part 703 cover?

703.20 What does this part 703 not cover?

703.30 What are the responsibilities of my (a
federal credit union’s) board of directors?

703.40 What general practices and proce-
dures must | follow in conducting invest-
ment transactions?

703.50 What rules govern my dealings with
entities | use to purchase and sell invest-
ments (‘“‘broker-dealers’)?

703.60 What rules govern my safekeeping of

investments?

703.70 What must | do to monitor my non-
security investments in banks, credit
unions, and other depository institu-
tions?

703.80 What must | do to value my securi-
ties?

703.90 What must | do to monitor the risk of
my securities?

703.100 What investments and investment
activities are permissible for me?

703.110 What investments and investment
activities are prohibited for me?

703.120 May my officials or employees ac-
cept anything of value in connection
with an investment transaction?

703.130 May | continue to hold investments
purchased before January 1, 1998, that
will be impermissible after that date?

703.140 What is the investment pilot pro-
gram and how can | participate in it?

703.150 What additional definitions apply to
this part?
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AUTHORITY: 12
1757(15).

SOURCE: 62 FR 33001, June 18, 1997, unless
otherwise noted.

U.S.C. 1757(7), 1757(8),

§703.10 What does this part 703 cover?

This part 703 interprets several of the
provisions of Sections 107(7), 107(8), and
107(15) (B) and (C) of the Federal Credit
Union Act (““Act”), 12 U.S.C. 1757(7),
1757(8), 1757(15) (B) and (C), which list
those securities, deposits, and other ob-
ligations in which a federal credit
union (“‘you’’) may invest.

§703.20 What does this part 703 not
cover?

This part 703 does not apply to:

(@) Investment in loans to members
and related activities, which is gov-
erned by §§701.21, 701.22, and 701.23 of
this chapter;

(b) The purchase of real estate-se-
cured loans pursuant to Section
107(15)(A) of the Act, which is governed
by §701.23 of this chapter;

(c) Investment in credit union service
organizations, which is governed by
§701.27 of this chapter;

(d) Investment in fixed assets, which
is governed by §701.36 of this chapter;

(e) Investment by corporate credit
unions, which is governed by part 704 of
this chapter; or

(f) Investment activity by state-char-
tered credit unions, except as provided
in §741.3(a)(3) of this chapter.

§703.30 What are the responsibilities
of my (a federal credit union’s)
board of directors?

Your (a federal credit union’s) board
of directors must establish a written
investment policy that is consistent
with the Act, this part, and other ap-
plicable laws and regulations. The in-
vestment policy may be part of a
broader, asset-liability management
policy. Your board must review the
policy at least annually. The policy
must address the following items:

(@) The purposes and objectives of
your investment activities.

(b) The characteristics of the invest-
ments you may make. The characteris-
tics of an investment are such things
as its issuer, maturity, index, cap,
floor, coupon rate, coupon formula, call
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provision, life, and interest
rate risk.

(c) How you will manage your inter-
est rate risk, including the amount of
risk you can take with your invest-
ments in relation to your net capital
and earnings.

(d) How you will manage your liquid-
ity risk.

(e) How you will manage your credit
risk. The policy must list specific in-
stitutions, issuers, and counterparties
you may use, or criteria for their selec-
tion, and limits on the amounts you
may invest with each. Counterparty
means the party on the other side of a
transaction.

(f) How you will manage your con-
centration risk, which can result from
single or related issuers, lack of geo-
graphic distribution, holdings of obli-
gations with similar characteristics,
such as maturities and indexes, hold-
ings of bonds having the same trustee,
and holdings of securitized loans hav-
ing the same originator, packager, or
guarantor.

(g9) If you purchase CMOsS/REMICs,
whether you will use a median prepay-
ment estimate or individual prepay-
ment estimates for the CMO/REMIC
testing required in §703.100(e). Once the
board makes that determination, you
may use only that method.

(1) If the policy states that you will
use a median estimate, it must identify
the industry-recognized information
provider that will supply the estimate.

(2) If the policy states that you will
use individual estimates, it must iden-
tify at least two specific sources for
those estimates. One source may be the
median estimate from an industry-rec-
ognized information provider.

(h) Who of your officials or employ-
ees has investment authority and the
extent of that authority. The individ-
uals given investment authority must
be professionally qualified by edu-
cation and/or experience to exercise
that authority in a prudent manner
and to fully comprehend and assess the
risk characteristics of investments and
investment transactions under that au-
thority. Only your officials and em-
ployees may be voting members of any
investment-related committee.

(i) If you use third-party entities to
purchase or sell investments (‘‘broker-
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dealers’’), the specific broker-dealers
you may use. You must maintain the
documentation the board used to ap-
prove a broker-dealer as long as the
broker-dealer is approved and until the
documentation has been audited in ac-
cordance with §701.12 of this chapter
and examined by NCUA.

(J) If you use a third-party entity to
safekeep your investments, the specific
entities you may use.

(k) How you will handle an invest-
ment that either is outside board pol-
icy after purchase or fails a require-
ment of this part.

(1) If you engage in trading activities,
how you will conduct those activities.
The policy should address the follow-
ing:

(1) The persons who have purchase
and sale authority;

(2) Trading account size limitations;

(3) Allocation of cash flow to trading
accounts;

(4) Stop loss or sale provisions;

(5) Dollar size limitations of specific
types, quantity and maturity to be
purchased;

(6) Limits on the length of time an
investment may be inventoried in the
trading account; and

(7) Internal controls, including appro-
priate segregation of duties.

§703.40 What general practices and
procedures must | follow in con-
ducting investment transactions?

(a) You (a federal credit union) must
classify a security as hold-to-maturity,
available-for-sale, or trading, in ac-
cordance with generally accepted ac-
counting principles and consistent with
your documented intent and ability re-
garding the security.

(b) Except as provided in paragraph
(c) of this section, you must retain dis-
cretionary control over the purchase
and sale of investments. NCUA does
not consider you to have delegated dis-
cretionary control when you are re-
quired to authorize a recommended
purchase or sale transaction prior to
its execution and you, in practice, re-
view such recommendations and au-
thorize such transactions.

(©)(1) You may delegate discretionary
control over the purchase and sale of
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investments, within established param-
eters, to a person other than your offi-
cial or employee, provided that the
person is an investment adviser reg-
istered with the Securities and Ex-
change Commission under the Invest-
ment Advisers Act of 1940 (15 U.S.C.
80b).

(2) In determining whether to trans-
act business with an investment ad-
viser, you must analyze his or her
background and information available
from state or federal securities regu-
lators, including any enforcement ac-
tions against the adviser or associated
personnel.

(3) You may not compensate an in-
vestment adviser with discretionary
control over the purchase and sale of
investments on a per transaction basis
or based on capital gains, capital ap-
preciation, net income, performance
relative to an index, or any other in-
centive basis.

(4) When you have delegated discre-
tionary control over the purchase and
sale of investments to a person other
than your official or employee, you do
not direct the holdings under that per-
son’s control. Therefore, you must
classify those holdings as either avail-
able-for-sale or trading.

(5) You must obtain a report from
your investment adviser, at least
monthly, that details your investments
under his or her control and how they
are performing.

(6) Your aggregate delegation of dis-
cretionary control over the purchase
and sale of investments under this
paragraph (c) is limited to 100 percent
of net capital at the time of delegation.

(d) Except for investments that are
issued or fully guaranteed as to prin-
cipal and interest by the U.S. govern-
ment or its agencies, enterprises, or
corporations or fully insured (including
accumulated interest) by the National
Credit Union Administration or the
Federal Deposit Insurance Corporation,
you must conduct and document a
credit analysis of the issuing entity
and/or investment before you purchase
the investment. You must update the
analysis at least annually as long as
you hold the investment.

(e) You must notify your board of di-
rectors as soon as possible, but no later
than the next regularly scheduled
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board meeting, of any investment that
either is outside board policy after pur-
chase or has failed a requirement of
this part. You must document the
board’s action regarding the invest-
ment in the minutes of the board meet-
ing, including a detailed explanation of
any decision not to sell an investment
that has failed a requirement of this
part. Within 5 days after the board
meeting, you must notify the appro-
priate regional director in writing of
an investment that has failed a re-
quirement of this part.

(f) You must maintain documenta-
tion regarding an investment trans-
action as long as you hold the invest-
ment and until the documentation has
been both audited and examined. The
documentation should include, where
applicable, bids and prices at purchase
and sale and for periodic updates, rel-
evant disclosure documents or a de-
scription of the security from an indus-
try-recognized information provider, fi-
nancial data, and tests and reports re-
quired by your investment policy and
this part.

§703.50 What rules govern my deal-
ings with entities | use to purchase
and sell investments (“broker-deal-
ers”)?

(a) Except as provided in paragraph
(c) of this section, you (a federal credit
union) may use a third-party entity to
purchase and sell investments (a
““broker-dealer’”) as long as the broker-
dealer either is registered with the Se-
curities and Exchange Commission
under the Securities Exchange Act of
1934 (15 U.S.C. 78a et seq.) or is a depos-
itory institution whose broker-dealer
activities are regulated by a federal
regulatory agency.

(b) In determining whether to buy or
sell investments through a broker-
dealer, you must analyze and annually
update the following factors:

(1) The background of any sales rep-
resentative with whom you are doing
business.

(2) Information available from state
or federal securities regulators and se-
curities industry self-regulatory orga-
nizations, such as the National Asso-
ciation of Securities Dealers and the
North American State Administrators

338



National Credit Union Administration

Association, about any enforcement ac-
tions against the broker-dealer, its af-
filiates, or associated personnel.

(3) If the broker-dealer is acting as
your counterparty, the ability of the
broker-dealer and its subsidiaries or af-
filiates to fulfill commitments, as evi-
denced by capital strength, liquidity,
and operating results. You should con-
sider current financial data, annual re-
ports, reports of nationally recognized
statistical rating agencies, relevant
disclosure documents, and other
sources of financial information.

(c¢) The requirements of paragraph (a)
of this section do not apply when you
purchase a certificate of deposit or
share certificate directly from a bank,
credit union, or other depository insti-
tution.

[62 FR 33001, June 18, 1997, as amended at 62
FR 64147, Dec. 4, 1997]

§703.60 What rules govern my safe-
keeping of investments?

(@) Your (a federal credit union’s)
purchased investments and repurchase
collateral must be in your possession,
recorded as owned by you through the
Federal Reserve Book-Entry System,
or held by a board-approved safekeeper
under a written custodial agreement. A
custodial agreement is a contract in
which a third party agrees to exercise
ordinary care in protecting the securi-
ties held in safekeeping for its cus-
tomers.

(b) You must obtain an individual
confirmation statement for each in-
vestment purchased or sold.

(c) Any safekeeper you use must be
regulated and supervised by either the
Securities and Exchange Commission
or a federal or state depository institu-
tion regulatory agency.

(d) You must obtain and reconcile
monthly a statement of purchased in-
vestments and repurchase collateral
held in safekeeping.

(e) All purchases and sales of invest-
ments must be delivery versus pay-
ment (i.e., payment for an investment
must occur simultaneously with its de-
livery).

[62 FR 33001, June 18, 1997, as amended at 62
FR 64147, Dec. 4, 1997]

§703.80

§703.70 What must | do to monitor my
non-security investments in banks,
credit unions, and other depository
institutions?

(a) At least quarterly you (a federal
credit union) must prepare a written
report listing all of your shares and de-
posits in banks, credit unions, and
other depository institutions, that
have one or more of the following fea-
tures:

(1) Embedded options;

(2) Remaining maturities
than 3 years; or

(3) Coupon formulas that are related
to more than one index or are inversely
related to, or multiples of, an index.

(b) The requirement described in
paragraph (a) of this section does not
apply to your shares and deposits that
are securities.

(c) Where you do not have an invest-
ment-related committee, each member
of your board of directors must receive
a copy of the report described in para-
graph (a) of this section. Where you
have an investment-related committee,
each member of the committee must
receive a copy of the report, and each
member of the board must receive a
summary of the information in the re-
port.

greater

§703.80 What must | do to value my se-
curities?

(a) Prior to purchasing or selling a
security, except for new issues pur-
chased at par or at original issue dis-
count, you (a federal credit union)
must obtain, either:

(1) Price quotations on the security
from at least two broker-dealers; or

(2) A price quotation on the security
from an industry-recognized informa-
tion provider.

(b) At least monthly, you must deter-
mine the fair value of each security
you hold. You may determine fair
value by obtaining a price quotation on
the security from an industry-recog-
nized information provider, a broker-
dealer, or a safekeeper.

(c) At least annually, your super-
visory committee (itself or through its
external auditor) must independently
assess the reliability of monthly price
quotations you receive from a broker-
dealer or safekeeper. Your supervisory
committee (or external auditor) must
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follow Generally Accepted Auditing
Standards, which require either re-
computation or reference to market
quotations.

(d) Where you are unable to obtain a
price quotation required by this sec-
tion for the precise security in ques-
tion, you may obtain a quotation for a
security with substantially similar
characteristics.

[62 FR 33001, June 18, 1997, as amended at 62
FR 64147, Dec. 4, 1997]

§703.90 What must | do to monitor the
risk of my securities?

(a) At least monthly, you (a federal
credit union) must prepare a written
report setting forth, for each security
you hold, the fair value and dollar
change since the prior month-end, with
summary information for the entire
portfolio.

(b) At least quarterly, you must pre-
pare a written report setting forth the
sum of the fair values of all fixed and
variable rate securities you hold that
have one or more of the following fea-
tures:

(1) Embedded options;

(2) Remaining maturities
than 3 years; or

(3) Coupon formulas that are related
to more than one index or are inversely
related to, or multiples of, an index.

(c) Where the amount calculated in
paragraph (b) of this section is greater
than your net capital, the report de-
scribed in that paragraph must provide
a reasonable and supportable estimate
of the potential impact, in percentage
and dollar terms, of an immediate and
sustained parallel shift in market in-
terest rates of plus and minus 300 basis
points on:

(1) The fair value of each security in
your portfolio;

(2) The fair value of your portfolio as
a whole; and

(3) Your net capital.

(d) Where you do not have an invest-
ment-related committee, each member
of your board of directors must receive
a copy of the reports described in para-
graphs (a) through (c) of this section.
Where you have an investment-related
committee, each member of the com-
mittee must receive copies of the re-
ports, and each member of the board

greater
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must receive a summary of the infor-
mation in the reports.

§703.100 What investments and invest-
ment activities are permissible for
me?

(@) You (a federal credit union) may
contract for the purchase or sale of a
security as long as the delivery of the
security is by regular-way settlement.
Regular-way settlement means deliv-
ery of a security from a seller to a
buyer within the time frame that the
securities industry has established for
that type of security.

(b) You may invest in a variable rate
investment, as long as the index is tied
to domestic interest rates and not, for
example, to foreign currencies, foreign
interest rates, or domestic or foreign
commodity prices, equity prices, or in-
flation rates. For purposes of this part,
the U.S. dollar-denominated London
Interbank Offered Rate (LIBOR) is a
domestic interest rate.

(c) You may purchase shares or de-
posits in a corporate credit union, ex-
cept where the NCUA Board has noti-
fied you that the corporate credit
union is not operating in compliance
with part 704 of this chapter. Your ag-
gregate purchase of member paid-in
capital and membership capital in one
corporate credit union is limited to one
percent of your assets. Member paid-in
capital and membership capital are de-
fined in part 704 of this chapter.

(d) You may invest in a registered in-
vestment company or collective invest-
ment fund, as long as the prospectus of
the company or fund restricts the in-
vestment portfolio to investments and
investment transactions that are per-
missible for federal credit unions. For
the purposes of this part, the following
definitions apply:

(1) A registered investment company is
an investment company that is reg-
istered with the Securities and Ex-
change Commission under the Invest-
ment Company Act of 1940 (15 U.S.C.
80a). Examples of registered invest-
ment companies are mutual funds and
unit investment trusts.

(2) A collective investment fund is a
fund maintained by a national bank
under 12 CFR part 9.
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(e)(1) You may invest in a fixed or
variable rate CMO/REMIC only if it
meets all of the following tests:

(i) Average Life Test. The CMO/
REMIC’s estimated average life is 10
years or less.

(if) Average Life Sensitivity Test. The
CMO/REMICs estimated average life
extends by 4 years or less, assuming an
immediate and sustained parallel shift
in interest rates of up to and including
plus 300 basis points, and shortens by 6
years or less, assuming an immediate
and sustained parallel shift in interest
rates of up to and including minus 300
basis points.

(iii) Price Sensitivity Test. The CMO/
REMICs estimated price change is 17
percent or less, as a result of an imme-
diate and sustained parallel shift in in-
terest rates of up to and including plus
and minus 300 basis points.

(2) You must retest CMOs/REMICs at
least quarterly, more frequently if
market or business conditions dictate.

(3) If you use individual prepayment
estimates for testing, you must obtain
estimates from all of the prepayment
sources listed in your investment pol-
icy. When you purchase a CMO/REMIC,
it must pass the tests for each esti-
mate. When you retest the CMO/
REMIC, it must pass the tests for a
majority of the estimates.

(4) If you use a median prepayment
estimate, the median estimate when
you purchase a CMO/REMIC must be
based on at least five prepayment
sources. When you retest the CMO/
REMIC, the median estimate must be
based on at least two prepayment
sources.

(f) You may purchase and hold a mu-
nicipal security only if a nationally
recognized statistical rating organiza-
tion (NRSRO) has rated it in one of the
four highest rating categories. A mu-
nicipal security is a security as defined
in Section 107(7)(K) of the Act. An
NRSRO is a rating organization that
the Securities and Exchange Commis-
sion has recognized as an NRSRO.

(9) You may sell federal funds to Sec-
tion 107(8) institutions and credit
unions, as long as the interest or other
consideration received from the finan-
cial institution is at the market rate
for federal funds transactions.

§703.100

(h) You may invest in the following
instruments issued by a Section 107(8)
institution or branch:

(1) Yankee dollar deposits;

(2) Eurodollar deposits;

(3) Bankers acceptances;

(4) Deposit notes; and

(5) Bank notes with original weighted
average maturities of less than five
years.

(i) A repurchase transaction is a
transaction in which you agree to pur-
chase a security from a counterparty
and to resell the same or an identical
security to that counterparty at a
specified future date and at a specified
price. You may enter into a repurchase
transaction as long as:

(1) The repurchase securities are
legal investments for federal credit
unions;

(2) You receive a daily assessment of
the market value of the repurchase se-
curities, including accrued interest,
and maintain adequate margin that re-
flects a risk assessment of the repur-
chase securities and the term of the
transaction; and

(3) You have entered into signed con-
tracts with all approved
counterparties.

(J) A reverse repurchase transaction
is a transaction in which you agree to
sell a security to a counterparty and to
repurchase the same or an identical se-
curity from that counterparty at a
specified future date and at a specified
price. You may enter into reverse re-
purchase and collateralized borrowing
transactions as long as:

(1) Any securities you receive are
permissible investments for federal
credit unions, you receive a daily as-
sessment of their market value, includ-
ing accrued interest, and you maintain
adequate margin that reflects a risk
assessment of the securities and the
term of the transaction;

(2) Any cash you receive is subject to
the borrowing limit specified in Sec-
tion 107(9) of the Act, and any invest-
ments you purchase with that cash are
permissible for federal credit unions
and mature no later than the maturity
of the transaction; and

(3) You have entered into signed con-
tracts with all approved
counterparties.
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(k) You may enter into a securities
lending transaction as long as:

(1) You receive written confirmation
of the loan;

(2) Any collateral you receive is a
legal investment for federal -credit
unions, you obtain a perfected first pri-
ority security interest in the collat-
eral, you either take physical posses-
sion or control of the collateral or are
recorded as owner of the collateral
through the Federal Reserve Book-
Entry Securities Transfer System; and
you receive a daily assessment of the
market value of the collateral, includ-
ing accrued interest, and maintain ade-
quate margin that reflects a risk as-
sessment of the collateral and the term
of the loan;

(3) Any cash you receive is subject to
the borrowing limit specified in Sec-
tion 107(9) of the Act, and any invest-
ments you purchase with that cash are
permissible for federal credit unions
and mature no later than the maturity
of the transaction; and

(4) You have executed a written loan
and security agreement with the bor-
rower.

(N(1) You may trade securities, in-
cluding engaging in when-issued trad-
ing and pair-off transactions, as long as
you can show that you have sufficient
resources, knowledge, systems, and
procedures to handle the risks.

(2) You must record any security you
purchase or sell for trading purposes at
fair value on the trade date. The trade
date is the date you commit, orally or
in writing, to purchase or sell a secu-
rity.

(3) At least monthly, you must give
your board of directors or investment-
related committee a written report
listing all purchase and sale trans-
actions of trading securities and the re-
sulting gain or loss on an individual
basis.

[62 FR 33001, June 18, 1997, as amended at 62
FR 64148, Dec. 4, 1997]

§703.110 What investments and invest-
ment activities are prohibited for
me?

(a) You (a federal credit union) may
not purchase or sell financial deriva-
tives, such as futures, options, interest
rate swaps, or forward rate agree-
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ments, except as permitted under
§701.21(i) of this chapter.

(b) You may not engage in adjusted
trading or short sales.

(¢) You may not purchase stripped
mortgage backed securities, residual
interests in CMOs/REMICs, mortgage
servicing rights, commercial mortgage
related securities, or small business re-
lated securities.

(d) You may not purchase a zero cou-
pon investment with a maturity date
that is more than 10 years from the
settlement date.

§703.120 May my officials or employ-
ees accept anything of value in con-
nection with an investment trans-
action?

(a) Your (a federal credit unions) offi-
cials and senior management employ-
ees, and their immediate family mem-
bers, may not receive anything of value
in connection with your investment
transactions. This prohibition also ap-
plies to any other employee, such as an
investment officer, if the employee is
directly involved in investments, un-
less your board of directors determines
that the employee’s involvement does
not present a conflict of interest. This
prohibition does not include compensa-
tion for employees.

(b) Your officials and employees
must conduct all transactions with
business associates or family members
that are not specifically prohibited by
paragraph (a) of this section at arm’s
length and in your best interest.

(c) Senior management employee
means Yyour chief executive officer
(typically this individual holds the
title of President or Treasurer/Man-
ager), any assistant chief executive of-
ficers (e.g., Assistant President, Vice
President, or Assistant Treasurer/Man-
ager) and the chief financial officer
(Comptroller).

(d) Immediate family member means
a spouse or other family member living
in the same household.

§703.130 May | continue to hold in-
vestments purchased before Janu-
ary 1, 1998, that will be impermis-
sible after that date?

(a) Subject to safety and soundness
considerations, your (a federal credit
unions) authority to hold an invest-
ment is governed by the regulations in
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effect when you purchased the invest-
ment. Paragraphs (b) through (d) of
this section describe past regulations
governing certain investments.

(b) Subject to safety and soundness
considerations, you may hold a CMO/
REMIC purchased:

(1) Before December 2, 1991,

(2) On or after December 2, 1991, but
before July 30, 1993, if its average life
does not extend or shorten by more
than 6 years if interest rates rise or fall
300 basis points;

(3) On or after December 2, 1991, but
before January 1, 1998, if for the sole
purpose of reducing interest rate risk
and:

(i) You have a monitoring and report-
ing system in place that provides the
documentation necessary to evaluate
the expected and actual performance of
the investment under different interest
rate scenarios;

(if) You use the monitoring and re-
porting system to conduct and docu-
ment an analysis that shows, before
purchase, that the proposed investment
will reduce your interest rate risk;

(iii) After purchase, you evaluate the
investment at least quarterly to deter-
mine whether or not it actually has re-
duced your interest rate risk; and

(iv) You classify the investment as
either trading or available-for-sale.

(c) Subject to safety and soundness
considerations, and notwithstanding
paragraph (b) of this section, you may
hold a variable-rate CMO/REMIC pur-
chased:

(1) On or after December 2, 1991, but
before July 30, 1993, if:

(i) The interest rate is reset at least
annually;

(ii) The maximum allowable interest
rate on the instrument is at least 300
basis points above the interest rate of
the instrument at the time of pur-
chase; and

(iii) The interest rate of the instru-
ment varies directly (not inversely)
with the index upon which it is based
and is not reset as a multiple of the
change in the related index; or

(2) On or after July 30, 1993, but be-
fore January 1, 1998, if:

(i) The interest rate of the
ment is reset at least annually;

(if) The interest rate of the instru-
ment, at the time of purchase or at a

instru-
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subsequent testing date, is below the
contractual cap of the instrument;

(iii) The index upon which the inter-
est rate is based is a conventional
widely-used market interest rate such
as the London Interbank Offered Rate
(LIBOR);

(iv) The interest rate of the instru-
ment varies directly (not inversely)
with the index upon which it is based
and is not reset as a multiple of the
change in the related index; and

(v) The estimated change in the in-
strument’s price is 17 percent or less,
due to an immediate and sustained par-
allel shift in the yield curve of plus or
minus 300 basis points.

(d) Subject to safety and soundness
considerations, you may hold a CMO/
REMIC residual, SMBS, or zero coupon
security with a maturity greater than
10 years, if you purchased the invest-
ment:

(1) Before December 2, 1991; or

(2) On or after December 2, 1991, but
before January 1, 1998, if for the pur-
pose of reducing interest rate risk and
you meet the requirements of para-
graph (b)(3) of this section.

(e) All grandfathered investments are
subject to the valuation and monitor-
ing requirements of §§703.70, 703.80, and
703.90.

§703.140 What is the investment pilot
program and how can | participate
init?

(a) Under the investment pilot pro-
gram, NCUA will permit a limited
number of federal credit unions to en-
gage in investment activities prohib-
ited by this part but permitted by stat-
ute.

(b) Except as provided in paragraph
(c) of this section, before you (a federal
credit union) may engage in additional
activities, you must obtain written ap-
proval from

NCUA. To begin the approval process,
you must submit a request to your re-
gional director that addresses the fol-
lowing items:

(1) Board policies approving the ac-
tivities and establishing limits on
them.

(2) A complete description of the ac-
tivities, with specific examples of how
you will conduct them and how they
will benefit you.
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(3) A demonstration of how the ac-
tivities will affect your financial per-
formance, risk profile, and asset-liabil-
ity management strategies.

(4) Examples of reports you will gen-
erate to monitor the activities.

(5) A projection of the associated
costs of the activities, including per-
sonnel, computer, audit, etc.

(6) A description of the internal sys-
tems to measure, monitor, and report
the activities, and the qualifications of
the staff and/or official(s) responsible
for implementing and overseeing the
activities.

(7) The internal control procedures
you will implement, including audit re-
quirements.

(c) You need not obtain individual
written approval to engage in invest-
ment activities prohibited by this part
but permitted by statute where the ac-
tivities are part of a third-party invest-
ment program that NCUA has approved
under this paragraph (c). A third party
seeking approval of such a program
must submit a request to the Director
of the Office of Examination and Insur-
ance that addresses the following
items:

(1) A complete description of the ac-
tivities, with specific examples of how
a credit union will conduct them and
how they will benefit a credit union.

(2) A description of any risks to a
credit union from participating in the
program.

§703.150 What additional
apply to this part?

The following definitions apply to
this part:

Adjusted trading means selling an in-
vestment to a counterparty at a price
above its current fair value and simul-
taneously purchasing or committing to
purchase from the counterparty an-
other investment at a price above its
current fair value.

Average life means the weighted aver-
age time to principal repayment with
the amount of the principal paydowns
(both scheduled and unscheduled) as
the weights.

Bank note means a direct, uncondi-
tional, and unsecured general obliga-
tion of a bank that ranks equally with
all other senior unsecured indebtedness
of the bank, except deposit liabilities

definitions

12 CFR Ch. VII (1-1-98 Edition)

and other obligations that are subject
to any priorities or preferences.

Banker’s acceptance means a time
draft that is drawn on and accepted by
a bank and that represents an irrev-
ocable obligation of the bank.

Commercial mortgage related security
means a mortgage related security
where the mortgages are secured by
real estate upon which is located a
commercial structure.

Deposit note means an obligation of a
bank that is similar to a certificate of
deposit but is rated.

Embedded option means a characteris-
tic of an investment that gives the
issuer or holder the right to alter the
level and timing of the cash flows of
the investment. Embedded options in-
clude call and put provisions and inter-
est rate caps and floors. Since a pre-
payment option in a mortgage is a type
of call provision, a mortgage-backed
security composed of mortgages that
may be prepaid is an example of an in-
vestment with an embedded option.

Eurodollar deposit means a U.S. dol-
lar-denominated deposit in a foreign
branch of a United States depository
institution.

Fair value means the price at which a
security can be bought or sold in a cur-
rent, arms length transaction between
willing parties, other than in a forced
or liquidation sale.

Industry-recognized information pro-
vider means an organization that ob-
tains compensation by providing infor-
mation to investors and receives no
compensation for the purchase or sale
of investments.

Investment means any security, obli-
gation, account, deposit, or other item
authorized for purchase by a federal
credit union under Sections 107(7),
107(8), or 107(15) (B) or (C) of the Fed-
eral Credit Union Act, or this part,
other than loans to members.

Maturity means the date the last
principal amount of a security is sched-
uled to come due and does not mean
the call date or the average life of the
security.

Mortgage related security means a se-
curity as defined in Section 3(a)(41) of
the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(41)), i.e., a privately-
issued security backed by mortgages
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secured by real estate upon which is lo-
cated a dwelling, mixed residential and
commercial structure, residential man-
ufactured home, or commercial struc-
ture.

Mortgage servicing means performing
tasks to protect a mortgage invest-
ment, including collecting the install-
ment payments, managing the escrow
accounts, monitoring and dealing with
delinquencies, and overseeing fore-
closures and payoffs.

Net capital means the total of all un-
divided earnings, regular reserves,
other reserves (excluding the allowance
for loan losses), net income, accumu-
lated unrealized gains (losses) on avail-
able-for-sale securities, and secondary
capital as defined in §701.34 of this
chapter.

Official means any member of a fed-
eral credit union’s board of directors,
credit committee, supervisory commit-
tee, or investment-related committee.

Pair-off transaction means an invest-
ment purchase transaction that is
closed or sold at, or prior to, the settle-
ment date. In a pair-off, an investor
commits to purchase an investment,
but then pairs-off the purchase with a
sale of the same investment prior to or
on the settlement date.

Prepayment estimate means a reason-
able and supportable forecast of mort-
gage prepayments in alternative inter-
est rate scenarios. Broker-dealers and
industry-recognized information pro-
viders are sources for these estimates.
Estimates are used in tests to forecast
the weighted average life, change in
weighted average life, and price sen-
sitivity of CMOs/REMICs and mort-
gage-backed securities.

Residual interest means the remainder
cash flows from a CMO/REMIC, or
other mortgage-backed security trans-
action, after payments due bondholders
and trust administrative expenses have
been satisfied.

Section 107(8) institution means an in-
stitution in which Section 107(8) of the
Act authorizes you to make deposits,
i.e., an institution that is insured by
the Federal Deposit Insurance Corpora-
tion or is a state bank, trust company
or mutual savings bank operating in
accordance with the laws of a state in
which you maintain a facility. A facil-
ity is your home office or any sub-
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office, including, but not necessarily
limited to, a credit union service cen-
ter, wire service, telephonic station, or
mechanical teller station.

Security means a share, participation,
or other interest in property or in an
enterprise of the issuer or an obliga-
tion of the issuer that: (1) Either is rep-
resented by an instrument issued in
bearer or registered form or, if not rep-
resented by an instrument, is reg-
istered in books maintained to record
transfers by or on behalf of the issuer;

(2) Is of a type commonly dealt in on
securities exchanges or markets or,
when represented by an instrument, is
commonly recognized in any area in
which it is issued or dealt in as a me-
dium for investment; and

(3) Either is one of a class or series or
by its terms is divisible into a class or
series of shares, participations, inter-
ests, or obligations.

Settlement date means the date to
which a purchaser and seller originally
agree for settlement of the purchase or
sale of a security.

Short sale means the sale of a secu-
rity not owned by the seller.

Small business related security means a
security as defined in Section 3(a)(53)
of the Securities Exchange Act of 1934
(15 U.S.C. 78c(a)(53)), i.e., a security
that represents ownership of one or
more promissory notes or leases of per-
sonal property which evidence the obli-
gation of a small business concern. It
does not mean a security issued or
guaranteed by the Small Business Ad-
ministration.

Stripped mortgage-backed security
(SMBS) means a security that rep-
resents either the principal-only or the
interest-only portion of the cash flows
of an underlying pool of mortgages or
mortgage-backed securities. Some
mortgage-backed securities represent
essentially principal-only cash flows
with nominal interest cash flows or es-
sentially interest-only cash flows with
nominal principal cash flows. These se-
curities are considered SMBSs for the
purposes of this part.

When-issued trading of securities
means the buying and selling of securi-
ties in the period between the an-
nouncement of an offering and the
issuance and payment date of the secu-
rities.
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Yankee dollar deposit means a deposit
in a United States branch of a foreign
bank licensed to do business in the
state in which it is located, or a de-
posit in a state-chartered, foreign con-
trolled bank.

You means a federal credit union.

Zero coupon investment means an in-
vestment that makes no periodic inter-
est payments but instead is sold at a
discount from its face value. The hold-
er of a zero coupon investment realizes
the rate of return through the gradual
appreciation of the investment, which
is redeemed at face value on a specified
maturity date.

[62 FR 33001, June 18, 1997, as amended at 62
FR 64148, Dec. 4, 1997]
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§704.1 Scope.

(a) This part establishes special rules
for all federally insured corporate cred-
it unions. Non federally insured cor-
porate credit unions must agree, by
written contract, to both adhere to the
requirements of this part and submit
to examinations, as determined by
NCUA, as a condition of receiving
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shares or deposits from federally in-
sured credit unions. This part grants
certain additional authorities to fed-
eral corporate credit unions. Except to
the extent that they are inconsistent
with this part, other provisions of
NCUA'’s Rules and Regulations (12 CFR
chapter VII) and the Federal Credit
Union Act apply to federally chartered
corporate credit unions and federally
insured state-chartered corporate cred-
it unions to the same extent that they
apply to other federally chartered and
federally insured state-chartered credit
unions, respectively.

(b) The Board has the authority to
issue orders which vary from this part.
This authority is provided under Sec-
tion 120(a) of the Federal Credit Union
Act, 12 U.S.C. 1766(a). Requests by
state-chartered corporate credit unions
for waivers to this part and for expan-
sions of authority under Appendix B of
this part must be approved by the state
regulator before being submitted to
NCUA.

§704.2 Definitions.

Adjusted trading means any method
or transaction whereby a corporate
credit union sells a security to a ven-
dor at a price above its current market
price and simultaneously purchases or
commits to purchase from the vendor
another security at a price above its
current market price.

Asset-backed security means a security
that is primarily serviced by the
cashflows of a discrete pool of receiv-
ables or other financial assets, either
fixed or revolving, that by their terms
convert into cash within a finite time
period plus any rights or other assets
designed to assure the servicing or
timely distribution of proceeds to the
securityholders. This definition ex-
cludes those securities referred to in
the financial markets as mortgage-
backed securities (MBS), which in-
cludes collateralized mortgage obliga-
tions (CMOs) and real estate mortgage
investment conduits (REMICs).

Capital means the sum of a corporate
credit union’s reserves and undivided
earnings, paid-in capital, and member-
ship capital.

Capital ratio means the corporate
credit union’s capital divided by its
moving daily average net assets.
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Collateralized mortgage obligation
(CMO) means a multi-class bond issue
collateralized by mortgages or mort-
gage-backed securities.

Commercial mortgage related security
means a mortgage related security
where the mortgages are secured by
real estate upon which is located a
commercial structure.

Corporate credit union means an orga-
nization that:

(1) Is chartered under Federal or
state law as a credit union;

(2) Receives shares from and provides
loan services to credit unions;

(3) Is operated primarily for the pur-
pose of serving other credit unions;

(4) Is designated by NCUA as a cor-
porate credit union;

(5) Limits natural person members to
the minimum required by state or fed-
eral law to charter and operate the
credit union; and

(6) Does not condition the eligibility
of any credit union to become a mem-
ber on that credit union’s membership
in any other organization.

Correspondent services means services
provided by one financial institution to
another, and includes check clearing,
credit and investment services, and
any other banking services.

Credit enhancement means collateral,
third-party guarantees, and other fea-
tures that are designed to provide
structural support and protection
against losses to investors in a particu-
lar security.

Daily average net assets means the av-
erage of net assets calculated for each
day during the period.

Dealer bid indication means a dealer’s
approximation of the bid price of a se-
curity.

Dollar roll means the purchase or sale
of a mortgage backed security to a
counterparty with an agreement to re-
sell or repurchase a substantially iden-
tical security at a future date and at a
specified price.

Embedded option means a characteris-
tic of certain assets and liabilities
which gives the issuer of the instru-
ment the ability to change the features
such as final maturity, rate, principal
amount and average life. Options in-
clude, but are not limited to, calls,
caps, and prepayment options.

§704.2

Expected maturity means the date on
which all remaining principal amounts
of an instrument or bond are antici-
pated to be paid off on the basis of pro-
jected payment assumptions.

Fair value of a financial instrument
means the amount at which an instru-
ment could be exchanged in a current
arms-length transaction between will-
ing parties, other than in a forced lig-
uidation sale. Market prices, if avail-
able, are the best evidence of the fair
value of financial instruments. If mar-
ket prices are not available, the best
estimate of fair value may be based on
the quoted market price of a financial
instrument with similar characteris-
tics or on valuation techniques (for ex-
ample, the present value of estimated
future cash flows using a discount rate
commensurate with the risks involved,
option pricing models, or matrix pric-
ing models).

Federal funds transaction means a
short-term or open-ended unsecured
transfer of immediately available funds
by one depository institution to an-
other depository institution or entity.

Foreign bank means an institution
which is organized under the laws of a
country other than the United States,
is engaged in the business of banking,
and is recognized as a bank by the
banking supervisory authority of the
country in which it is organized.

Forward settlement of a transaction
means settlement on a date other than
the trade date.

Immediate family member means a
spouse or other family member living
in the same household.

Industry recognized information pro-
vider means an organization which ob-
tains compensation by providing infor-
mation to investors and receives no
compensation for the purchase or sale
of investments.

Long-term investment means, for the
purpose of issue ratings, an investment
that has an initial maturity, or ex-
pected maturity, greater than one
year.

Market price means the price at which
a security can be bought or sold.

Matched means, with respect to as-
sets and liabilities, that the factors
which affect cash flows of an asset are
replicated in a corresponding liability.
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Member paid-in capital means paid-in
capital that: Is held by the corporate
credit union’s members; and has an ini-
tial maturity of at least 20 years. A
corporate credit union may not condi-
tion membership, services, or prices for
services on a credit union’s ownership
of paid-in capital. When a paid-in cap-
ital instrument has a remaining matu-
rity of 5 years, the amount of the in-
strument that may be considered paid-
in capital for the purposes of this part
is reduced by a constant monthly am-
ortization which ensures the recogni-
tion of paid-in capital is fully amor-
tized when the instrument has a re-
maining maturity of 3 years. The terms
and conditions of any member paid-in
capital instrument must be disclosed
to the recorded owner of such instru-
ment at the time the instrument is cre-
ated and at least annually thereafter.

Member reverse repurchase transaction
means an integrated transaction in
which a corporate credit union pur-
chases a security from one of its mem-
ber credit unions under agreement by
that member credit union to repur-
chase the same security at a specified
time in the future. The corporate cred-
it union then sells that same security,
on the same day, to a third party,
under agreement to repurchase it on
the same date on which the corporate
credit union is obligated to return the
security to its member credit union.

Membership capital means funds con-
tributed by members which are avail-
able to cover losses that exceed re-
serves and undivided earnings and paid-
in capital. In the event of liquidation
of the corporate credit union, member-
ship capital is payable only after satis-
faction of all liabilities of the liquida-
tion estate, including uninsured share
obligations to shareholders and the Na-
tional Credit Union Share Insurance
Fund (NCUSIF), but excluding paid-in
capital. The funds have a minimum
withdrawal notice of three years, are
not insured by the NCUSIF or other
share or deposit insurers, and cannot
be used to pledge against borrowings. A
member may sell its membership cap-
ital to a credit union in the corporate
credit union’s field of membership, sub-
ject to the corporate credit union’s ap-
proval. The funds may be in the form of
a term certificate, or may be in the
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form of an adjusted balance account.
An adjusted balance account may be
adjusted in relation to a measure (e.g.,
one percent of a member credit union’s
assets) established and disclosed by the
corporate credit union at the time the
account is opened without regard to
any minimum withdrawal notice pe-
riod. Upon written notice of intent to
withdraw membership capital, the bal-
ance of the account will be frozen (no
annual adjustment) until the conclu-
sion of the notice period. The terms
and conditions of a membership capital
account must be disclosed to the re-
corded owner of such account at the
time the account is opened and at least
annually thereafter. Upon notification
of intent to withdraw, the amount of
the account on notice that can be con-
sidered membership capital is reduced
by a constant monthly amortization
which ensures the recognition of mem-
bership capital is fully amortized at
the end of the notice period. The full
balance of a membership capital ac-
count that has been placed on notice,
not just the remaining non amortized
portion, is available to absorb losses in
excess of the sum of reserves and undi-
vided earnings and paid-in capital until
the funds are released by the corporate
credit union at the conclusion of the
notice period.

Mortgage related security means a se-
curity as defined in Section 3(a)(41) of
the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(41)), i.e., a privately-
issued security backed by mortgages
secured by real estate upon which is lo-
cated a dwelling, mixed residential and
commercial structure, residential man-
ufactured home, or commercial struc-
ture.

Mortgage servicing means performing
tasks to protect a mortgage invest-
ment, including collecting the install-
ment accounts, monitoring and dealing
with delinquencies, and overseeing
foreclosures and payoffs.

Moving daily average net assets means
the average of daily average net assets
for the month being measured and the
previous 11 months.

NCUA means NCUA Board (Board),
unless the particular action has been
delegated by the Board.

Net assets means total assets less Cen-
tral Liquidity Facility (CLF) stock
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subscriptions, CLF loans guaranteed by
the NCUSIF, U.S. Central CLF certifi-
cates, and member reverse repurchase
transactions. For its own account, a
corporate credit union’s payables under
reverse repurchase agreements and re-
ceivables under repurchase agreements
may be netted out if the Generally Ac-
cepted Accounting Principles (GAAP)
conditions for offsetting are met.

Net economic value (NEV) means the
fair value of assets minus the fair value
of liabilities. All fair value calcula-
tions must include the value of forward
settlements and embedded options and
of off balance sheet financial deriva-
tives, such as futures, options, interest
rate swaps, and forward rate agree-
ments. Membership capital is treated
as a liability for purposes of this cal-
culation. The NEV ratio is calculated
by dividing NEV by the fair value of as-
sets.

Net interest income means the dif-
ference between income earned on in-
terest bearing assets and interest paid
on interest bearing liabilities.

Non member paid-in capital means
paid-in capital that is approved by
NCUA, upon application by the cor-
porate credit union. In determining
whether or not to approve any paid-in
capital instrument, NCUA will consider
such features as maturity, capital am-
ortization schedule, participation, vot-
ing, acceleration, redemption, or other
rights of the holder, if any. NCUA will
also consider the strategic purpose and
financial impact of the proposed paid-
in capital issuance and the corporate
credit union’s financial condition and
management capabilities.

Non secured obligation means an obli-
gation backed solely by the credit-
worthiness of the obligor.

Official means any director or com-
mittee member.

Paid-in capital means accounts or
other interests of a corporate credit
union that: Are available to cover
losses that exceed reserves and undi-
vided earnings; are not insured by the
NCUSIF or other share or deposit in-
surers; and are callable only at the op-
tion of the corporate credit union and
only if the corporate credit union
meets its minimum level of required
capital after the funds are called. Paid-
in capital includes both member paid-
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in capital and non member paid-in cap-
ital. In the event of liquidation of the
corporate credit union, paid-in capital
is payable only after satisfaction of all
liabilities of the liquidation estate, in-
cluding uninsured share obligations to
shareholders, the NCUSIF, and mem-
bership capital holders. Paid-in capital
shall not exceed reserves and undivided
earnings.

Pair-off transaction means a security
purchase transaction that is closed out
or sold at, or prior to, the settlement
or expiration date.

Prepayment model means an empirical
method which produces a reasonable
and supportable forecast of mortgage
prepayments in alternative interest
rate scenarios. Models are typically
available from securities broker-deal-
ers and industry-recognized informa-
tion providers. These models are used
in tests to forecast the weighted aver-
age life, change in weighted average
life, and price sensitivity of CMOs/
REMICs and mortgage-backed securi-
ties.

Real estate mortgage investment conduit
(REMIC) means a nontaxable entity
formed for the sole purpose of holding
a fixed pool of mortgages secured by an
interest in real property and issuing
multiple classes of interests in the un-
derlying mortgages.

Regular way settlement means delivery
of a security from a seller to a buyer
within the specified number of days es-
tablished for that type of security.

Repurchase transaction means a trans-
action in which a corporate credit
union agrees to purchase a security
from a counterparty and to resell the
same or any identical security to that
counterparty at a later date.

Reserve ratio means the corporate
credit union’s reserves and undivided
earnings plus paid in capital divided by
its moving daily average net assets.

Reserves and undivided earnings means
all forms of retained earnings, includ-
ing regular or statutory reserves and
all valuation allowances established to
meet the full and fair disclosure re-
quirements of §702.3 of this chapter.

Residual interest means the remainder
cash flows from a CMO or REMIC
transaction after payments due bond-
holders and trust administrative ex-
penses have been satisfied.

349



§704.3

Section 107(8) institution means an in-
stitution described in Section 107(8) of
the Federal Credit Union Act (12 U.S.C.
1757(8)).

Securities lending means lending a se-
curity to a counterparty, either di-
rectly or through an agent, and accept-
ing collateral in return.

Senior management employee means a
chief executive officer, any assistant
chief executive officer (e.g., any assist-
ant president, any vice president or
any assistant treasurer/manager), and
the chief financial officer (controller).

Settlement date means the date origi-
nally agreed to by a corporate credit
union and a counterparty for settle-
ment of the purchase or sale of a secu-
rity.

Short sale means the sale of a secu-
rity not owned by the seller.

Short-term investment means, for the
purpose of issue ratings, an investment
that has an initial maturity, or ex-
pected maturity, of one year or less.

Small business related security means a
security as defined in Section 3(a)(53)
of the Securities Exchange Act of 1934
(15 U.S.C. 78c(a)(53)), i.e., a security,
rated in one of the four highest rating
categories by a nationally recognized
statistical rating organization, that
represents ownership of one or more
promissory notes or leases of personal
property which evidence the obligation
of a small business concern. It does not
mean a security issued or guaranteed
by the Small Business Administration.

Stripped mortgage-backed security
means a security that represents either
the principal or interest only portion
of the cash flows of an underlying pool
of mortgages.

Trade association means an associa-
tion of organizations or persons formed
to promote their common interests.
For the purposes of §704.14, the term
includes entities owned or controlled
directly or indirectly by such an asso-
ciation but does not include credit
unions.

Trade date means the date a cor-
porate credit union originally agrees,
whether orally or in writing, to enter
into the purchase or sale of a security.

Weighted average life means the
weighted average time to principal re-
payment of a security based upon the
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proportional balances of the cash flows
that make up the security.

When-issued trading means the buying
and selling of securities in the period
between the announcement of an offer-
ing and the issuance and payment date
of the securities.

Wholesale corporate credit union means
a corporate credit union which pri-
marily serves other corporate credit
unions.

§704.3 Corporate credit union capital.

(a) General. A corporate credit union
must develop and ensure implementa-
tion of written short- and long-term
capital goals, objectives, and strategies
which provide for the building of cap-
ital consistent with regulatory require-
ments, the maintenance of sufficient
capital to support the risk exposures
that may arise from current and pro-
jected activities, and the periodic re-
view and reassessment of the capital
position of the corporate credit union.

(b) Capital ratio. A corporate credit
union will maintain a minimum cap-
ital ratio of 4 percent, except as other-
wise provided in this part. A corporate
credit union must calculate its capital
ratio at least monthly.

(c) Reserve transfers. A corporate cred-
it union’s monthly reserve transfers
are based upon the level of its reserve
ratio. Where the reserve ratio is great-
er than or equal to 4 percent, the re-
serve transfer is optional. Where the
reserve ratio is greater than or equal
to 3 percent but less than 4 percent, the
corporate credit union must transfer
.10 percent of its moving daily average
net assets. Where the reserve ratio is
less than 3 percent, the corporate cred-
it union must transfer .15 percent of its
moving daily average net assets. Re-
serve transfers must be calculated on a
monthly basis and funded on at least a
quarterly basis.

(d) Individual capital ratio, reserve
transfer requirement. (1) When signifi-
cant circumstances or events warrant,
NCUA may require a different mini-
mum capital ratio and/or reserve trans-
fer level for an individual corporate
credit union based on its cir-
cumstances. Factors that might war-
rant a different minimum capital ratio
or reserve transfer level include, but
are not limited to, for example:
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(i) An expectation that the corporate
credit union has or anticipates losses
resulting in capital inadequacy;

(i) Significant exposure exists, un-
supported by adequate capital or risk
management processes, due to credit,
liquidity, market, fiduciary, oper-
ational, and similar types of risks;

(iii) A merger has been approved; or

(iv) An emergency exists because of a
natural disaster.

(2) When NCUA determines that a dif-
ferent minimum capital ratio or re-
serve transfer level is necessary or ap-
propriate for a particular corporate
credit union, NCUA will notify the cor-
porate credit union in writing of the
proposed ratio or level and, if applica-
ble, the date by which the ratio should
be reached. NCUA also will provide an
explanation of why the proposed ratio
or level is considered necessary or ap-
propriate for the corporate credit
union.

(3)(i) The corporate credit union may
respond to any or all of the items in
the notice. The response must be in
writing and delivered to NCUA within
30 calendar days after the date on
which the corporate credit union re-
ceived the notice. NCUA may shorten
the time period when, in its opinion,
the condition of the corporate credit
union so requires, provided that the
corporate credit union is informed
promptly of the new time period, or
with the consent of the corporate cred-
it union. In its discretion, NCUA may
extend the time period for good cause.

(i) Failure to respond within 30 cal-
endar days or such other time period as
may be specified by NCUA shall con-
stitute a waiver of any objections to
any item in the notice. Failure to ad-
dress any item in a response shall con-
stitute a waiver of any objection to
that item.

(iii) After the close of the corporate
credit union’s response period, NCUA
will decide, based on a review of the
corporate credit union’s response and
other information concerning the cor-
porate credit union, whether a dif-
ferent minimum capital ratio or re-
serve transfer level should be estab-
lished for the corporate credit union
and, if so, the ratio or level and the
date the requirement will become ef-
fective. The corporate credit union will
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be notified of the decision in writing.
The notice will include an explanation
of the decision, except for a decision
not to establish a different minimum
capital ratio or reserve transfer level
for the corporate credit union.

(e) Failure to maintain minimum capital
ratio requirement. When a corporate
credit union’s capital ratio falls below
the minimum required by paragraphs
(b) or (d) of this section, or Appendix B
of this part, as applicable, operating
management of the corporate credit
union must notify its board of direc-
tors, supervisory committee, and
NCUA within 10 calendar days.

(f) Capital restoration plan. (1) A cor-
porate credit union must submit a plan
to restore and maintain its capital
ratio at the minimum requirement
when either of the following conditions
exist:

(i) The capital ratio falls below the
minimum requirement and is not re-
stored to the minimum requirement by
the next month end; or

(ii) Regardless of whether the capital
ratio is restored by the next month
end, the capital ratio falls below the
minimum  requirement for three
months in any 12-month period.

(2) The capital restoration plan must,
at a minimum, include the following:

(i) Reasons why the capital ratio fell
below the minimum requirement;

(ii) Descriptions of steps to be taken
to restore the capital ratio to the mini-
mum requirement within specific time
frames;

(iii) Actions to be taken to maintain
the capital ratio at the minimum re-
quired level and increase it thereafter;

(iv) Balance sheet and income projec-
tions, including assumptions, for the
current calendar year and one addi-
tional calendar year; and

(v) Certification from the board of di-
rectors that it will follow the proposed
plan if approved by NCUA.

(3) The capital restoration plan must
be submitted to NCUA within 30 cal-
endar days of the occurrence. NCUA
will respond to the corporate credit
union regarding the adequacy of the
plan within 45 calendar days of its re-
ceipt.

(g) Capital directive. (1) If a corporate
credit union fails to submit a capital
restoration plan; or the plan submitted
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is not deemed adequate to either re-
store capital or restore capital within a
reasonable time; or the credit union
fails to implement its approved capital
restoration plan, NCUA may issue a
capital directive.

(2) A capital directive may order a
corporate credit union to:

(i) Achieve adequate capitalization
within a specified time frame by tak-
ing any action deemed necessary, in-
cluding but not limited to the follow-
ing:

(A) Increase the amount of capital to
specific levels;

(B) Reduce dividends;

(C) Limit receipt of deposits to those
made to existing accounts;

(D) Cease or limit issuance of new ac-
counts or any or all classes of ac-
counts;

(E) Cease or limit lending or making
a particular type or category of loans;

(F) Cease or limit the purchase of
specified investments;

(G) Limit operational expenditures to
specified levels;

(H) Increase and maintain liquid as-
sets at specified levels; and

(1) Restrict or suspend expanded au-
thorities issued under Appendix B of
this part.

(ii) Adhere to a previously submitted
plan to achieve adequate capitaliza-
tion.

(iii) Submit and adhere to a capital
plan acceptable to NCUA describing
the means and a time schedule by
which the corporate credit union shall
achieve adequate capitalization.

(iv) Meet with NCUA.

(v) Take a combination of these ac-
tions.

(3) Prior to issuing a capital direc-
tive, NCUA will notify a corporate
credit union in writing of its intention
to issue a capital directive.

(i) The notice will state:

(A) The reasons for the issuance of
the directive; and

(B) The proposed content of the di-
rective.

(ii) A corporate credit union must re-
spond in writing within 30 calendar
days of receipt of the notice stating
that it either concurs or disagrees with
the notice. If it disagrees with the no-
tice, it must state the reasons why the
directive should not be issued and/or
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propose alternative contents for the di-
rective. The response should include all
matters that the corporate credit
union wishes to be considered. For
good cause, including the following
conditions, the response time may be
shortened or lengthened:

(A) When the condition of the cor-
porate requires, and the corporate
credit union is notified of the short-
ened response period in the notice;

(B) With the consent of the corporate
credit union; or

(C) When the corporate credit union
already has advised NCUA that it can-
not or will not achieve adequate cap-
italization.

(iii) Failure to respond within 30 cal-
endar days, or another time period
specified in the notice, shall constitute
a waiver of any objections to the pro-
posed directive.

(4) After the closing date of the cor-
porate credit union’s response period,
or the receipt of the response, if ear-
lier, NCUA shall consider the response
and may seek additional information
or clarification. Based on the informa-
tion provided during the response pe-
riod, NCUA will determine whether or
not to issue a capital directive and, if
issued, the form it should take.

(5) Upon issuance, a capital directive
and a statement of the reasons for its
issuance will be delivered to the cor-
porate credit union. A directive is ef-
fective immediately upon receipt by
the corporate credit union, or upon
such later date as may be specified
therein, and shall remain effective and
enforceable until it is stayed, modified,
or terminated by NCUA.

(6) A capital directive may be issued
in addition to, or in lieu of, any other
action authorized by law in response to
a corporate credit union’s failure to
achieve or maintain the applicable
minimum capital ratios.

(7) Upon a change in circumstances, a
corporate credit union may request re-
consideration of the terms of the direc-
tive. Requests that are not based on a
significant change in circumstances or
are repetitive or frivolous will not be
considered. Pending a decision on re-
consideration, the directive shall con-
tinue in full force and effect.
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§704.4 Board responsibilities.

(@) General. A corporate credit
union’s board of directors must ap-
prove comprehensive written strategic
plans and operating policies, review
them annually, and provide them upon
request to the auditors, supervisory
committee, and NCUA.

(b) Operating policies. A corporate
credit union’s operating policies must
be commensurate with the scope and
complexity of the corporate credit
union.

(c) Procedures. The board of directors
of a corporate credit union must ensure
that:

(1) Senior managers have an in-depth,
working knowledge of their direct
areas of responsibility and are capable
of identifying, hiring, and retaining
qualified staff;

(2) Qualified personnel are employed
or under contract for all line support
and audit areas, and designated back-
up personnel or resources with ade-
quate cross-training are in place;

(3) GAAP is followed, except where
law or regulation has provided for a de-
parture from GAAP;

(4) Accurate balance sheets, income
statements, and internal risk assess-
ments (e.g., risk management measures
of liquidity, market, and credit risk as-
sociated with current activities) are
produced timely in accordance with
§§704.6, 704.8, and 704.9;

(5) Systems are audited periodically
in accordance with industry-estab-
lished standards;

(6) Financial performance is evalu-
ated to ensure that the objectives of
the corporate credit union and the re-
sponsibilities of management are met;
and

(7) Planning addresses the retention
of external consultants, as appropriate,
to review the adequacy of technical,
human, and financial resources dedi-
cated to support major risk areas.

§704.5 Investments.

(a) Policies. A corporate credit union
must operate according to an invest-
ment policy that is consistent with its
other risk management policies, in-
cluding, but not limited to, those relat-
ed to credit risk management, asset
and liability management, and liquid-
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ity management. The policy must ad-
dress, at a minimum:

(1) Appropriate tests and criteria, if
any, for evaluating standard invest-
ments and investment transactions
prior to purchase; and

(2) Risk analysis requirements for
any new investment type or trans-
action, not previously owned or mar-
keted by the corporate credit union,
considered for purchase by the cor-
porate credit union and/or for sale to
members.

(b) General. All investments must be
U.S. dollar-denominated and subject to
the credit policy restrictions set forth
in §704.6.

(c) Authorized activities. A corporate
credit union may invest in:

(1) Securities, deposits, and obliga-
tions set forth in Sections 107(7), 107(8),
and 107(15) of the Federal Credit Union
Act, 12 U.S.C. 1757(7), 1757(8), and
1757(15), except as provided in this sec-
tion;

(2) Deposits in, the sale of federal
funds to, and debt obligations of cor-
porate credit unions, Section 107(8) in-
stitutions, and state banks, trust com-
panies, and mutual savings banks not
domiciled in the state in which the cor-
porate credit union does business;

(3) Corporate CUSOs, as defined in
and subject to the Ilimitations of
§704.11;

(4) Marketable debt obligations of
corporations chartered in the United
States. This authority does not apply
to debt obligations that are convertible
into the stock of the corporation,;

(5) Asset-backed securities; and

(6) CMOs/REMICs that meet the Fed-
eral Financial Institutions Examina-
tion Council High Risk Security Test
(HRST) requirements.

(i) The HRST must be prepared quar-
terly on all CMOs/REMICs, documented
and reviewed by an appropriate com-
mittee, and retained while the instru-
ment is held in portfolio and until com-
pletion of the next audit and NCUA ex-
amination.

(ii) A corporate credit union’s board
of directors must approve at least
three prepayment models for CMOs/
REMICs unless a median estimate from
an industry-recognized information
provider is used. These approved mod-
els must be used consistently for all
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subsequent compliance tests. Any
changes in approved models should be
infrequent and documented with a rea-
sonable and supportable justification.

(iii) A corporate credit union must
obtain prepayment estimates, based
upon an instantaneous, permanent,
parallel shift in market rates of plus or
minus 100, 200, and 300 basis points, to
conduct the HRST.

(A) If a median prepayment estimate
is used, it must be obtained from an in-
dustry-recognized information pro-
vider. At purchase, the median esti-
mate must be based on at least 5 pre-
payment models. At retesting, the me-
dian estimate must be based on at least
2 prepayment models.

(B) If individual prepayment models
are used, estimates must be obtained
from all of the models identified in the
corporate credit union’s investment
policy. One of the individual prepay-
ment models may be the median pre-
payment estimate from an industry-
recognized information provider. All of
the models identified in the investment
policy must be used when purchasing
and retesting a CMO/REMIC. At pur-
chase, a CMO/REMIC must pass the
tests for each prepayment model used.
At retesting, the CMO/REMIC must
pass the tests for a majority of the pre-
payment models used at the time of
purchase.

(d) Repurchase agreements. A cor-
porate credit union may enter into a
repurchase agreement provided that:

(1) The corporate credit union, or its
agent, nominee, or designee, receives
written confirmation of the trans-
action and either takes physical pos-
session or control of the repurchase se-
curities or is recorded as owner of the
repurchase securities through the Fed-
eral Reserve Book-Entry Securities
Transfer System;

(2) The repurchase securities are
legal investments for that corporate
credit union;

(3) In the event of default, the cor-
porate credit union sells the repur-
chase securities in a timely manner,
subject to a bankruptcy stay, to satisfy
the commitment of any net principal
and interest owed to it by the
counterparty;

(4) The corporate credit union re-
ceives daily assessment of the market
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value of the repurchase securities, in-
cluding a market quote or dealer bid
indication and any accrued interest,
and maintains adequate margin that
reflects a risk assessment of the repur-
chase securities and the term of the
transaction;

(5) The corporate credit union has en-
tered into signed contracts with all ap-
proved counterparties. Such contracts
must address any supplemental terms
and conditions necessary to meet the
specific requirements of this part.
Third party arrangements must be sup-
ported by tri-party contracts in which
the repurchase securities are priced
and reported daily and the tri-party
agent ensures compliance; and

(6) The corporate credit union has
sufficient market relationships estab-
lished in advance to timely execute the
disposition of the repurchase securi-
ties.

(e) Securities Lending. A corporate
credit union may enter into a securi-
ties lending transaction provided that:

(1) The corporate credit union, or its
agent, nominee, or designee, receives
written confirmation of the loan, ob-
tains a perfected first priority security
interest in the collateral, and either
takes physical possession or control of
the collateral or is recorded as owner
of the collateral through the Federal
Reserve Book-Entry Securities Trans-
fer System;

(2) The collateral is a legal invest-
ment for that corporate credit union;

(3) The corporate credit union, di-
rectly or through its agent, receives
daily assessment of the market value
of collateral, including a market quote
or dealer bid indication and any ac-
crued interest, and maintains adequate
margin that reflects a risk assessment
of the collateral and terms of the loan;
and

(4) The corporate credit union, di-
rectly or through its agent, has exe-
cuted a written loan and security
agreement with the borrower, approved
any form of agreement attached there-
to, and obtained the right to approve
any material modification to such
agreement.

() Investment companies. A corporate
credit union may invest in an invest-
ment company registered with the Se-
curities and Exchange Commission
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under the Investment Company Act of
1940 (15 U.S.C. 80a), provided that the
portfolio of such investment company
is restricted by its investment policy
solely to investments and investment
transactions that are permissible for
that corporate credit union.

(g) Forward settlement of transactions
later than regular way. A corporate
credit union may enter into an agree-
ment to purchase or sell an instru-
ment, with settlement later than regu-
lar way, provided that:

(1) Delivery and acceptance are man-
datory;

(2) The transaction is clearly dis-
closed in the appropriate risk reporting
required under §704.8(b);

(3) If the corporate credit union is
the purchaser, it has adequate cash
flow projections evidencing its ability
to purchase the instrument;

(4) If the corporate credit union is
the seller, it owns the instrument on
the trade date; and

(5) The transaction is settled on a
cash basis at the settlement date.

(h) Prohibitions. A corporate credit
union is prohibited from:

(1) Purchasing or selling off balance
sheet financial derivatives, such as fu-
tures, options, interest rate swaps, or
forward rate agreements;

(2) Engaging in pair-off transactions,
when-issued trading, adjusted trading,
or short sales; and

(3) Purchasing stripped mortgage-
backed securities, residual interests in
CMO/REMICs, mortgage servicing
rights, commercial mortgage related
securities, or small business related se-
curities.

(i) Conflicts of interest. A corporate
credit union’s officials, employees, and
immediate family members of such in-
dividuals, may not receive pecuniary
consideration in connection with the
making of an investment or deposit by
the corporate credit union. Employee
compensation is exempt from this pro-
hibition. All transactions not specifi-
cally prohibited by this paragraph
must be conducted at arm’s length and
in the interest of the corporate credit
union.

(J) Grandfathering. A corporate credit
union’s authority to hold an invest-
ment is governed by the regulation in
effect at the time of purchase. How-
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ever, all grandfathered investments are
subject to the requirements of §§704.8
and 704.9.

§704.6 Credit risk management.

(a) Policies. A corporate credit union
must operate according to a credit risk
management policy that is commensu-
rate with the investment and lending
risks and activities it undertakes. The
policy must address, at a minimum:

(1) The approval process associated
with credit limits;

(2) Due diligence analysis require-
ments;

(3) Maximum credit limits with each
obligor and transaction counterparty,
set as a percentage of the sum of re-
serves and undivided earnings and paid-
in capital. In addition to addressing
loans, deposits, and securities, limits
with transaction counterparties must
address aggregate exposures of all
transactions, including, but not nec-
essarily limited to, repurchase agree-
ments, securities lending, and forward
settlement of purchases or sales of in-
vestments; and

(4) Concentrations of credit risk (e.g.,
industry type, sector type, and geo-
graphic).

(b) Exemption. The requirements of
this section do not apply to instru-
ments that are issued or fully guaran-
teed as to principal and interest by the
U.S. government or its agencies or en-
terprises or are fully insured (including
accumulated interest) by the National
Credit Union Administration or Fed-
eral Deposit Insurance Corporation.

(c) Concentration limits. (1) Aggregate
investments in mortgage-backed and
asset-backed securities are limited to
200 percent of the sum of reserves and
undivided earnings and paid-in capital
for any single security or trust.

(2) Except for investments in a
wholesale corporate credit union, ag-
gregate investments in repurchase and
securities lending agreements with any
one counterparty are limited to 400
percent of the sum of reserves and un-
divided earnings and paid-in capital.

(3) Except for investments in a
wholesale corporate credit union, the
aggregate of all investments in non se-
cured obligations of any single domes-
tic issuer is limited to 100 percent of
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the sum of reserves and undivided earn-
ings and paid-in capital.

(4) For purposes of measurement,
each new credit transaction must be
evaluated in terms of the corporate
credit union’s sum of reserves and un-
divided earnings and paid-in capital at
the time of the transaction. A subse-
quent reduction in the sum of reserves
and undivided earnings and paid-in cap-
ital will require a suspension of addi-
tional transactions until maturities,
sales or terminations bring existing ex-
posures within the requirements of this
part.

(d) Credit ratings. (1) All debt instru-
ments must have a credit rating from
at least one nationally recognized sta-
tistical rating organization (NRSRO).

(2) The rating(s) must be monitored
for as long as the corporate owns an in-
strument.

(3) At the time of purchase, asset-
backed securities must be rated no
lower than AAA (or equivalent), other
long-term investments must be rated
no lower than AA (or equivalent), and
short-term investments must be rated
no lower than A-1 (or equivalent).

(4) Any rated instrument that is
downgraded by the NRSRO used to
meet the requirements of this part at
the time of purchase must be reviewed
by the board or an appropriate commit-
tee within 30 calendar days of the
downgrade. Instruments that fall below
the minimum rating requirements of
this part are subject to the require-
ments of §704.10.

(e) Reporting and documentation. (1) A
written evaluation of each credit line
must be prepared at least annually and
formally approved by the board or an
appropriate committee. At least
monthly, the board or an appropriate
committee must receive a watch list of
existing and/or potential credit prob-
lems and summary credit exposure re-
ports, which demonstrate compliance
with the corporate credit union’s risk
management policies.

(2) At a minimum, the corporate
credit union must maintain:

(i) A justification for each approved
credit line;

(ii) Disclosure documents, if any, for
all instruments held in portfolio. Docu-
ments for an instrument that has been
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sold must be retained until completion
of the next NCUA examination; and
(iii) The latest available financial re-
ports, industry analyses, internal and
external analyst evaluations, and rat-
ing agency information sufficient to
support each approved credit line.

§704.7 Lending.

(a) Policies. A corporate credit union
must operate according to a lending
policy which addresses, at a minimum:

(1) Loan types and limits;

(2) Required documentation and col-
lateral; and

(3) Analysis and monitoring stand-
ards.

(b) General. Each loan or line of cred-
it limit will be determined after ana-
lyzing the financial and operational
soundness of the borrower and the abil-
ity of the borrower to repay the loan.

(c) Loans to member credit unions. (1)
The maximum aggregate amount in
unsecured loans and irrevocable lines
of credit to any one member credit
union, excluding pass-through and
guaranteed loans from the CLF and the
NCUSIF, shall not exceed 50 percent of
capital or 75 percent of the sum of re-
serves and undivided earnings and paid-
in capital, whichever is greater.

(2) The maximum aggregate amount
in secured loans and irrevocable lines
of credit to any one member credit
union, excluding those secured by
shares or marketable securities and
member reverse repurchase trans-
actions, shall not exceed 100 percent of
capital or 200 percent of the sum of re-
serves and undivided earnings and paid-
in capital, whichever is greater.

(d) Loans to members that are not credit
unions. Any loan or irrevocable line of
credit made to a member, other than a
credit union or a corporate CUSO,
must be made in compliance with
§701.21(h) of this chapter, governing
member business loans, unless such
loan or line of credit is fully guaran-
teed by a credit union. The aggregate
amount of loans and irrevocable lines
of credit to members other than credit
unions and corporate CUSOs shall not
exceed 15 percent of the corporate cred-
it union’s capital plus pledged shares.

(e) Loans to non member credit unions.
A loan to a credit union that is not a
member of the corporate credit union,
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other than through a loan participa-
tion with another corporate credit
union, is only permissible if the loan is
for an overdraft related to the provid-
ing of correspondent services pursuant
to §704.12. Generally, such a loan will
have a maturity of only one business
day.

(f) Loans to corporate CUSOs. A cor-
porate credit union may make loans
and issue lines of credit to corporate
CUSOs, subject to the limitations of
§704.11.

(g) Participation loans with other cor-
porate credit unions. A corporate credit
union is permitted to participate in a
loan with another corporate credit
union and must retain an interest of at
least 5 percent of the face amount of
the loan. The participation agreement
may be executed at any time prior to,
during, or after disbursement. A par-
ticipating corporate credit union must
exercise the same due diligence as if it
were the originating corporate credit
union.

(h) Prepayment penalties. If provided
for in the loan contract, a corporate
credit union is authorized to assess
prepayment penalties on loans.

§704.8 Asset and
ment.

(a) Policies. A corporate credit union
must operate according to a written
asset and liability management policy
which addresses, at a minimum:

(1) The purpose and objectives of the
corporate credit union’s asset and li-
ability activities;

(2) The tests that will be used to
evaluate instruments prior to pur-
chase;

(3) The maximum allowable percent-
age decline in net economic value
(NEV), compared to current NEV;

(4) The minimum allowable NEV
ratio;

(5) The maximum decline in net in-
come (before reserve transfers), in per-
centage and dollar terms, compared to
current net income;

(6) Policy limits and specific test pa-
rameters for the interest rate risk sim-
ulation tests set forth in paragraph (d)
of this section; and

(7) The modeling of indexes that
serve as references in financial instru-
ment coupon formulas.

liability manage-
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(b) Asset and liability management com-
mittee (ALCO). A corporate credit
union’s ALCO must have at least one
member who is also a member of the
board of directors. The ALCO must re-
view asset and liability management
reports on at least a monthly basis.
These reports must address compliance
with Federal Credit Union Act, NCUA
Rules and Regulations (12 CFR chapter
VII1), and all related risk management
policies.

(c) Penalty for early withdrawals. A
corporate credit union that permits
early certificate/share withdrawals
must assess market-based penalties
sufficient to cover the estimated re-
placement cost of the certificate/share
redeemed.

(d) Interest rate sensitivity analysis. (1)
A corporate credit union must:

(i) Evaluate the risk in its balance
sheet by measuring, at least quarterly,
the impact of an instantaneous, perma-
nent, and parallel shock in the Treas-
ury yield curve of plus and minus 100,
200, and 300 basis points on its NEV,
NEV ratio, and net interest income. If
the base case NEV ratio falls below 2
percent at the last testing date, these
tests must be calculated at least
monthly until the base case NEV ratio
again exceeds 2 percent;

(if) Limit its risk exposure to levels
that do not result in an NEV ratio
below 1 percent; and

(iii) Limit its risk exposures to levels
that do not result in a decline in NEV
of more than 18 percent, except as pro-
vided in paragraph (e) of this section.

(2) A corporate credit union that
owns an aggregate amount of instru-
ments which possess unmatched em-
bedded options in a book value amount
which exceeds 200 percent of the sum of
its reserves and undivided earnings and
paid-in capital must conduct periodi-
cally, as appropriate, additional tests
that address market factors which po-
tentially can impact the value of the
instruments and that reflect the policy
limits addressed in paragraph (a) of
this section. These factors should in-
clude, but not be limited to, the follow-
ing:

(i) Changes in the shape of the Treas-
ury yield curve;

(ii) Adjustments to prepayment pro-
jections used for amortizing securities
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to consider the impact of significantly
faster/slower prepayment speeds;

(iii) Adjustments to the market
spread assumptions for non Treasury
instruments to consider the impact of
widening spreads; and

(iv) Adjustments to volatility as-
sumptions to consider the impact that
changing volatilities have on embedded
option values.

(e) Base-plus. (1) In performing the
rate stress tests set forth in paragraph
(d)(1)(i) of this section, the NEV of a
corporate credit union which has met
the requirements of this paragraph (e)
may decline as much as 25 percent.

(2) The corporate credit union must
meet additional management and in-
frastructure requirements and receive
NCUA’s written approval. The addi-
tional requirements are set forth in the
NCUA publication Guidelines for Sub-
mission of Requests for Expanded Au-
thority. The procedures for processing
base-plus authority are the same as
those set forth in Appendix B of this
part for requesting expanded authori-
ties.

(3) The corporate credit union must
evaluate monthly the changes in NEV,
NEV ratio, and net interest income for
the tests set forth in paragraph (d)(1)(i)
of this section.

(4) Regardless of the amount of in-
struments which possess unmatched
embedded options, the corporate credit
union must conduct periodically, as ap-
propriate, the tests set forth in para-
graph (d)(2) of this section.

(f) Regulatory violations. If a cor-
porate credit union’s base case NEV or
NEV ratio or the NEV or NEV ratio re-
sulting from the tests indicated in
paragraph (d)(1)(i) of this section de-
cline below the limits established by
this part and are not brought into com-
pliance within 10 calendar days, operat-
ing management of the corporate cred-
it union must immediately report the
information to the board of directors,
supervisory committee, and NCUA. If
any of these measures remain below
the limits established by this part
within 30 calendar days of the viola-
tion, the corporate credit union must
submit a detailed, written action plan
to NCUA that sets forth the time need-
ed and means by which it intends to
correct the violation. If NCUA deter-
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mines that the plan is unacceptable,
the corporate credit union must imme-
diately restructure the balance sheet
to bring the exposures back within
compliance or adhere to an alternative
course of action determined by NCUA.

(g) Policy violations. If a corporate
credit union’s NEV or NEV ratio for
any required test(s) exceed the limits
established by the board, it must deter-
mine how it will bring the exposures
within policy limits. The disclosure to
the board of the limit violation must
occur no later than its next regularly
scheduled board meeting.

§704.9 Liquidity management.

(a) General. In the management of li-
quidity, a corporate credit union must:

(1) Evaluate the potential liquidity
needs of its membership in a variety of
economic scenarios;

(2) Regularly monitor sources of in-
ternal and external liquidity;

(3) Demonstrate that the accounting
classification of investment securities
is consistent with its ability to meet
potential liquidity demands; and

(4) Develop a contingency funding
plan that addresses alternative funding
strategies in successively deteriorating
liquidity scenarios. The plan must:

(i) List all sources of liquidity, by
category and amount, that are avail-
able to service an immediate outflow of
funds in various liquidity scenarios;

(ii) Analyze the impact that poten-
tial changes in fair value will have on
the disposition of assets in a variety of
interest rate scenarios; and

(iii) Be reviewed by the board or an
appropriate committee no less fre-
quently than annually or as market or
business conditions dictate.

(b) Borrowing. A corporate credit
union may borrow up to 10 times cap-
ital or 50 percent of shares (excluding
shares created by the use of member
reverse repurchase agreements) and
capital, whichever is greater. CLF bor-
rowings and borrowed funds created by
the use of member reverse repurchase
agreements are excluded from this
limit. The corporate credit union must
demonstrate that sufficient contingent
sources of liquidity remain available.
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§704.10 Divestiture.

(a) Any corporate credit union in pos-
session of an investment that fails to
meet a requirement of this part must,
within 30 calendar days of the failure,
report the failed investment to its
board of directors, supervisory com-
mittee, and NCUA. If the corporate
credit union does not sell the failed in-
vestment, and the investment contin-
ues to fail to meet a requirement of
this part, the corporate credit union
must, within 30 calendar days of the
failure, provide to NCUA a written ac-
tion plan that addresses:

(1) The investment’s characteristics
and risks;

(2) The process to obtain and ade-
quately evaluate the investment’s mar-
ket pricing, cash flows, and risk;

(3) How the investment fits into the
credit union’s asset and liability man-
agement strategy;

(4) The impact that either holding or
selling the investment will have on the
corporate credit union’s earnings, li-
quidity, and capital in different inter-
est rate environments; and

(5) The likelihood that the invest-
ment may again pass the requirements
of this part.

(b) NCUA may require, for safety and
soundness reasons, a shorter time pe-
riod for plan development than that set
forth in paragraph (a) of this section.

(c) If the plan described in paragraph
(a) of this section is not approved by
NCUA, the credit union must adhere to
NCUA'’s directed course of action.

§704.11 Corporate Credit Union Serv-
ice Organizations (Corporate
CUSOs).

(a) A corporate CUSO is an entity
that:

(1) Is at least partly owned by a cor-
porate credit union;

(2) Primarily serves credit unions;

(3) Restricts its services to those re-
lated to the normal course of business
of credit unions; and

(4) Is structured as a corporation,
limited liability company, or limited
partnership under state law.

(b) The aggregate of all investments
in and loans to member and non mem-
ber corporate CUSOs shall not exceed
15 percent of a corporate credit union’s
capital. However, a corporate credit
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union may loan to member and non
member corporate CUSOs an additional
15 percent of capital if collateralized by
assets in which the corporate credit
union has perfected a security interest
under state law. A corporate credit
union may not use this authority to ac-
quire control, directly or indirectly, of
another financial institution, or to in-
vest in shares, stocks, or obligations of
another financial institution, insur-
ance company, trade association, li-
quidity facility, or similar organiza-
tion. A corporate CUSO must be oper-
ated as an entity separate from any
credit union. A corporate credit union
investing in or lending to a corporate
CUSO must obtain a written legal opin-
ion that the corporate CUSO is orga-
nized and operated in such a manner
that the corporate credit union will
not reasonably be held liable for the
obligations of the corporate CUSO.
This opinion must address factors that
have led courts to ‘‘pierce the cor-
porate veil,” such as inadequate cap-
italization, lack of separate corporate
identity, common boards of directors
and employees, control of one entity
over another, and lack of separate
books and records.

(c) An official of a corporate credit
union which has invested in or loaned
to a corporate CUSO may not receive,
either directly or indirectly, any sal-
ary, commission, investment income,
or other income, compensation, or con-
sideration from the corporate CUSO.
This prohibition also extends to imme-
diate family members of officials.

(d) Prior to making an investment in
or loan to a corporate CUSO, a cor-
porate credit union must obtain a writ-
ten agreement that the corporate
CUSO will:

(1) Follow GAAP;

(2) Provide financial statements to
the corporate credit union at least
quarterly;

(3) Obtain an annual CPA opinion
audit and provide a copy to the cor-
porate credit union; and

(4) Allow the auditor, board of direc-
tors, and NCUA complete access to its
books, records, and any other pertinent
documentation.

(e) Corporate credit union authority
to invest in or loan to a CUSO is lim-
ited to that provided in this section. A
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corporate credit union is not author-
ized to invest in or loan to a CUSO
under §701.27 of this chapter.

§704.12 Services.

Except for correspondent services to
a non member, natural person credit
union branch office operating in the ge-
ographic area defined in the corporate
credit union’s charter, a corporate
credit union may provide services only
to its members, subject to the limita-
tions of this part. A corporate credit
union may not provide services to non
members through agreements with
other corporate credit unions or pursu-
ant to §701.26 of this chapter, except
with the written permission of NCUA.

§704.13 Fixed assets.

(a) A corporate credit union’s owner-
ship in fixed assets shall be limited as
described in §701.36 of this chapter, ex-
cept that in lieu of §701.36(c)(1) through
(4) of this chapter, paragraph (b) of this
section applies.

(b) A corporate credit union may in-
vest in fixed assets where the aggre-
gate of all such investments does not
exceed 15 percent of the corporate cred-
it union’s capital. A corporate credit
union desiring to exceed the limitation
shall submit a written request to
NCUA. Requests shall be supplemented
by such statements and reports as
NCUA may require. If the corporate
credit union does not receive notifica-
tion of the action taken on its request
within 45 calendar days of the date all
required information has been re-
ceived, it may proceed with its pro-
posed investment in fixed assets.

§704.14 Representation.

(a) Board representation. The board
shall be determined as stipulated in the
standard corporate federal credit union
bylaws governing election procedures,
provided that:

(1) At least a majority of directors,
including the chair of the board, must
serve on the board as representatives of
member credit unions;

(2) The chair of the board may not
serve simultaneously as an officer, di-
rector, or employee of a credit union
trade association;

(3) A majority of directors may not
serve simultaneously as officers, direc-

12 CFR Ch. VII (1-1-98 Edition)

tors, or employees of the same credit
union trade association or its affiliates
(not including chapters or other
subunits of a state trade association);

(4) For purposes of meeting the re-
quirements of paragraphs (a)(2) and
(a)(3) of this section, an individual may
not serve as a director or chair of the
board if that individual holds a subor-
dinate employment relationship to an-
other employee who serves as an offi-
cer, director, or employee of a credit
union trade association; and

(5) In the case of a corporate credit
union whose membership is composed
of more than 25 percent non credit
unions, the majority of directors serv-
ing as representatives of member cred-
it unions, including the chair, must be
elected only by member credit unions.

(b) Representatives of organizational
members. (1) An organizational member
of a corporate credit union is a member
that is not a natural person. An organi-
zational member may appoint one of
its members or officials as a represent-
ative to the corporate credit union.
The representative shall be empowered
to attend membership meetings, to
vote, and to stand for election on be-
half of the member. No individual may
serve as the representative of more
than one organizational member in the
same corporate credit union.

(2) Any vacancy on the board of a
corporate credit union caused by a rep-
resentative being unable to complete
his or her term shall be filled by the
board of the corporate credit union ac-
cording to its bylaws governing the
filling of board vacancies.

(c) Recusal provision. (1) No director,
committee member, officer, or em-
ployee of a corporate credit union shall
in any manner, directly or indirectly,
participate in the deliberation upon or
the determination of any question af-
fecting his or her pecuniary interest or
the pecuniary interest of any entity
(other than the corporate credit union)
in which he or she is interested, except
if the matter involves general policy
applicable to all members, such as set-
ting dividend or loan rates or fees for
services.

(2) An individual is “interested” in
an entity if he or she:

(i) Serves as a director, officer, or
employee of the entity;
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(ii) Has a business, ownership, or de-
posit relationship with the entity; or

(iii) Has a business, financial, or fa-
milial relationship with an individual
whom he or she knows has a pecuniary
interest in the entity.

(3) In the event of the disqualifica-
tion of any directors, by operation of
paragraph (c)(1) of this section, the re-
maining qualified directors present at
the meeting, if constituting a quorum
with the disqualified directors, may ex-
ercise, by majority vote, all the powers
of the board with respect to the matter
under consideration. Where all of the
directors are disqualified, the matter
must be decided by the members of the
corporate credit union.

(4) In the event of the disqualifica-
tion of any committee member by op-
eration of paragraph (c)(1) of this sec-
tion, the remaining qualified commit-
tee members, if constituting a quorum
with the disqualified committee mem-
bers, may exercise, by majority vote,
all the powers of the committee with
respect to the matter under consider-
ation. Where all of the committee
members are disqualified, the matter
shall be decided by the board of direc-
tors.

(d) Administration. (1) A corporate
credit union shall be under the direc-
tion and control of its board of direc-
tors. While the board may delegate the
performance of administrative duties,
the board is not relieved of its respon-
sibility for their performance. The
board may employ a chief executive of-
ficer who shall have such authority and
such powers as delegated by the board
to conduct business from day to day.
Such chief executive officer must an-
swer solely to the board of the cor-
porate credit union, and may not be an
employee of a credit union trade asso-
ciation.

(2) The provisions of §701.14 of this
chapter apply to corporate credit
unions, except that where ‘“‘Regional
Director” is used, read ‘““NCUA Board.”

§704.15 Audit requirements.

(a) External audit. The corporate cred-
it union supervisory committee shall
cause an annual opinion audit of the fi-
nancial statements to be made. The
audit must be performed in accordance
with generally accepted auditing

§704.17

standards and the audited financial
statements must be prepared consist-
ent with GAAP, except where law or
regulation has provided for a departure
from GAAP. The supervisory commit-
tee shall submit the audit report to the
board of directors. A copy of the audit
report, and copies of all communica-
tions that are provided to the cor-
porate credit union by the external
auditor, shall be submitted to NCUA
within 30 calendar days after receipt by
the board of directors. If requested by
NCUA, the external auditor’s
workpapers shall be made available, at
the auditor’s office or elsewhere, for
NCUA'’s review. The corporate credit
union shall submit a summary of the
audit report to the membership at the
next annual meeting.

(b) Internal audit. A corporate credit
union with average daily assets in ex-
cess of $400 million for the preceding
calendar year, or as ordered by NCUA,
must employ or contract, on a full- or
part-time basis, the services of an in-
ternal auditor. The internal auditor’s
responsibilities will, at a minimum,
comply with the Standards and Profes-
sional Practices of Internal Auditing,
as established by the Institute of Inter-
nal Auditors. The internal auditor will
report directly to the chair of the cor-
porate credit union’s supervisory com-
mittee, who may delegate supervision
of the internal auditor’s daily activi-
ties to the chief executive officer of the
corporate credit union. The internal
auditor’s reports, findings, and rec-
ommendations will be in writing and
presented to the supervisory commit-
tee no less than quarterly, and will be
provided upon request to the external
auditor and NCUA.

§704.16 Contracts/written agreements.

Services, facilities, personnel, or
equipment shared with any party shall
be supported by a written contract,
with the duties and responsibilities of
each party specified and the allocation
of service fee/expenses fully supported
and documented.

§704.17 State-chartered
credit unions.

corporate

(@) This part does not expand the
powers and authorities of any state-
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chartered corporate credit union, be-
yond those powers and authorities pro-
vided under the laws of the state in
which it was chartered.

(b) A state-chartered corporate credit
union that is not insured by the
NCUSIF, but that receives funds from
federally insured credit unions, is con-
sidered an “institution-affiliated
party” within the meaning of Section
206(r) of the Federal Credit Union Act,
12 U.S.C. 1786(r).

() NCUA will notify, consult with,
and provide explanation to the appro-
priate state supervisory authority be-
fore taking administrative action
against a state-chartered corporate
credit union.

§704.18 Fidelity bond coverage.

(a) Scope. This section provides the fi-
delity bond requirements for employ-
ees and officials in corporate credit
unions.

(b) Review of coverage. The board of
directors of each corporate credit
union shall, at least annually, care-
fully review the bond coverage in force
to determine its adequacy in relation
to risk exposure and to the minimum
requirements in this section.

(c) Minimum coverage; approved forms.
Every corporate credit union will
maintain bond coverage with a com-
pany holding a certificate of authority
from the Secretary of the Treasury. All
bond forms, and any riders and en-
dorsements which limit the coverage
provided by approved bond forms, must
receive the prior written approval of
NCUA. Fidelity bonds must provide
coverage for the fraud and dishonesty
of all employees, directors, officers,
and supervisory and credit committee
members. Notwithstanding the fore-
going, all bonds must include a provi-
sion, in a form approved by NCUA, re-
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quiring written notification by surety
to NCUA:

(1) When the bond of a credit union is
terminated in its entirety;

(2) When bond coverage is termi-
nated, by issuance of a written notice,
on an employee, director, officer, su-
pervisory or credit committee member;
or

(3) When a deductible is increased
above permissible limits. Said notifica-
tion shall be sent to NCUA and shall
include a brief statement of cause for
termination or increase.

(d) Minimum coverage amounts. (1) The
minimum amount of bond coverage
will be computed based on the cor-
porate credit union’s daily average net
assets for the preceding calendar year.
The following table lists the minimum
requirements:

Minimum
Daily average net assets bond

(million)
Less than $50 million ... $1.0
$50-$99 million ... 2.0
$100-$499 million 4.0
$500-$999 million 6.0
$1.0-$1.999 billion 8.0
$2.0-$4.999 billion 10.0
$5.0-$9.999 billion ... 15.0
$10.0-$24.999 billion 20.0
$25.0 billion plus 25.0

(2) It is the duty of the board of di-
rectors of each corporate credit union
to provide adequate protection to meet
its unique circumstances by obtaining,
when necessary, bond coverage in ex-
cess of the minimums in the table in
paragraph (d)(1) of this section.

(e) Deductibles. (1) The maximum
amount of deductibles allowed are
based on the corporate credit union’s
reserve ratio. The following table sets
out the maximum deductibles, except
that in each category the maximum de-
ductible shall be $5 million:

Reserve ratio

Maximum deductible

Less than 1.0 percent
1.0-1.74 percent ....
1.75-2.24 percent ..
Greater than 2.25 percent ...

7.5 percent of the sum of reserves and undivided earnings and paid-in capital.

10.0 percent of the sum of reserves and undivided earnings and paid-in capital
12.0 percent of the sum of reserves and undivided earnings and paid-in capital.
15.0 percent of the sum of reserves and undivided earnings and paid-in capital.

(2) A deductible may be applied sepa-
rately to one or more insuring clauses
in a blanket bond. Deductibles in ex-
cess of those showing in this section

must have the written approval of
NCUA at least 30 calendar days prior to
the effective date of the deductibles.
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(f) Additional coverage. NCUA may re-
quire additional coverage for any cor-
porate credit union when, in the opin-
ion of NCUA, current coverage is insuf-
ficient. The board of directors of the
corporate credit union must obtain ad-
ditional coverage within 30 calendar
days after the date of written notice
from NCUA.
§704.19 Wholesale credit
unions.

corporate

(a) General. Wholesale corporate cred-
it unions are subject to the preceding
requirements of this part, except as set
forth in this section.

(b) Capital. (1) A wholesale corporate
credit union will maintain a minimum
capital ratio of 5 percent.

(2) A wholesale corporate credit
union shall make reserve transfers at
the lower of .10 percent of its moving
daily average net assets or the amount
that would be required under §704.3(c).

(i) Required transfers are to be made
from earnings in either the prior cal-
endar month or prior twelve-month pe-
riod. Transfers made during the prior
twelve-month period must be greater
than or equal to the aggregate amount
of required reserve transfers for each of
the months in that twelve-month pe-
riod.

(if) NCUA and, in the case of state-
chartered wholesale corporate credit
unions, the state supervisory author-
ity, must be notified within 30 calendar
days of the close of any calendar
month in which a wholesale corporate
credit union’s required reserve transfer
exceeds earnings for that month. The
notice must include the dollar amounts
of the required reserve transfer and
earnings for that month and for the
prior twelve-month period. The notice
must also provide an explanation of
why the current month’s required re-
serve transfer exceeded earnings for
that month.

(c) Asset and liability management. (1)
In conducting the interest rate sen-
sitivity analysis set forth in
§704.8(d)(1)(i), a wholesale corporate
credit union must limit its risk expo-
sure to levels that do not result, at any
time, in an NEV ratio below .75 percent
or a decline in NEV of more than 35
percent.

Pt. 704, App. A

(2) A wholesale corporate credit
union must obtain, at its expense, an
annual third-party review of its asset
and liability management modeling
system.

APPENDIX A TO PART 704—MODEL FORMS

This appendix contains sample forms in-
tended for use by corporate credit unions to
aid in compliance with the membership cap-
ital account and paid-in capital disclosure
requirements of §704.2. Corporate credit
unions that use this form will be in compli-
ance with those requirements.

Sample Form 1

Terms and Conditions of Membership Capital
Account

(1) A membership capital account is not
subject to share insurance coverage by the
NCUSIF or other deposit insurer.

(2) A member credit union may withdraw
membership capital with three years’ notice.

(3) Membership capital cannot be used to
pledge borrowings.

(4) Membership capital is available to
cover losses that exceed reserves and undi-
vided earnings and paid-in capital.

(5) Where the corporate credit union is lig-
uidated, membership capital accounts are
payable only after satisfaction of all liabil-
ities of the liquidation estate including unin-
sured obligations to shareholders and the
NCUSIF.

If the form is used when an account is
opened, it must also contain the following
statement:

I have read the above terms and conditions
and | understand them. | further agree to
maintain in the credit union’s files the an-
nual notice of terms and conditions of the
membership capital account.

The form must be signed by either all of the
directors of the member credit union or, if
authorized by board resolution, the chair and
secretary of the board of the credit union.

If the form is used for the annual notice re-
quirement, it must be signed by the chair of
the corporate credit union. The chair must
then sign a statement which certifies that
the form has been sent to member credit
unions with membership capital accounts.
The certification must be maintained in the
corporate credit union’s files and be avail-
able for examiner review.

Sample Form 2

Terms and Conditions of Paid-In Capital

(1) Paid-in capital is not subject to share
insurance coverage by the NCUSIF or other
deposit insurer.

(2) The funds are callable only at the op-
tion of the corporate credit union and only if
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the corporate credit union meets its mini-
mum level of required capital after the funds
are called.

(3) Paid-in capital is available to cover
losses that exceed reserves and undivided
earnings.

(4) Paid-in capital is subordinate to mem-
bership capital and the NCUSIF.

If the form is used when a paid-in capital
instrument is created, it must also contain
the following statement:

I have read the above terms and conditions
and | understand them. | further agree to
maintain in the credit union’s files the an-
nual notice of terms and conditions of the
paid-in capital instrument.

The form must be signed by either all of the
directors of the credit union or, if authorized
by board resolution, the chair and secretary
of the board of the credit union.

If the form is used for the annual notice re-
quirement, it must be signed by the chair of
the corporate credit union. The chair must
then sign a statement which certifies that
the form has been sent to credit unions with
paid-in capital accounts. The certification
must be maintained in the corporate credit
union’s files and be available for examiner
review.

APPENDIX B TO PART 704— EXPANDED
AUTHORITIES AND REQUIREMENTS

A corporate credit union may obtain ex-
panded authorities if it meets all of the re-
quirements of this part 704, fulfills addi-
tional capital, management, infrastructure,
and asset and liability requirements, and re-
ceives NCUA'’s written approval. The addi-
tional requirements and authorities are set
forth in this Appendix and in the NCUA pub-
lication Guidelines for Submission of Re-
quests for Expanded Authority. A corporate
credit union which seeks expanded authori-
ties must submit to NCUA a self-assessment
plan which analyzes and supports its request.
A corporate credit union may adopt ex-
panded authorities when NCUA has provided
final approval. If NCUA denies a request for
expanded authorities, it will advise the cor-
porate of the reasons for the denial and what
it must do to resubmit its request. NCUA
may revoke these expanded authorities at
any time if an analysis indicates a signifi-
cant deficiency. NCUA will notify the cor-
porate credit union in writing of the identi-
fied deficiency. A corporate credit union
may request, in writing, reinstatement of
the revoked authorities by providing a self-
assessment plan which details how it has
corrected these deficiencies.

(@) In order to participate in the authori-
ties set forth in paragraphs (b) through (d) of
this Part I, a corporate credit union must:

(1) Have a minimum capital ratio of 5 per-
cent;

12 CFR Ch. VII (1-1-98 Edition)

(2) Evaluate monthly the changes in NEV,
NEV ratio, and net interest income for the
tests set forth in §704.8(d)(1)(i); and

(3) Regardless of the amount of instru-
ments which possess unmatched embedded
options, conduct periodically, as appro-
priate, the tests set forth in §704.8(d)(2).

(b) A corporate credit union which has met
the requirements of paragraph (a) of this
Part | is not bound by the concentration lim-
its on investments set forth at §704.6(c)(1)
and (2). Instead, the corporate credit union
must establish limits on such investments as
a percentage of the sum of reserves and undi-
vided earnings and paid-in capital that take
into account the relative amount of credit
risk exposure based upon, but not limited to,
the legal and financial structure of the
transaction, the collateral, all other types of
credit enhancement, and the term of the
transaction.

(c) A corporate credit union which has met
the requirements of paragraph (a) of this
Part | may:

(1) Except for investments in a wholesale
corporate credit union, invest in non secured
obligations of any single domestic issuer up
to 150 percent of the sum of reserves and un-
divided earnings and paid-in capital;

(2) Purchase long-term investments rated
no lower than AA-(or equivalent);

(3) Purchase asset-backed securities rated
no lower than AA (or equivalent);

(4) Engage in short sales of permissible in-
vestments to reduce interest rate risk;

(5) Purchase principal only (PO) stripped
mortgage-backed securities to reduce inter-
est rate risk;

(6) Purchase CMOS/REMICs using fewer

prepayment models than required in
§704.5(c)(6);
(7) Enter into a repurchase transaction

where the collateral securities are rated no
lower than A (or equivalent);

(8) Enter into a dollar roll transaction; and

(9) Engage in when-issued trading, when
accounted for on a trade date basis.

(d) In performing the rate stress tests set
forth in §704.8(d)(1)(i), the NEV of a cor-
porate credit union which has met the re-
quirements of paragraph (a) of this Part |
may decline as much as 35 percent.

(e) The maximum aggregate amount in un-
secured loans and irrevocable lines of credit
to any one member credit union, excluding
pass-through and guaranteed loans from the
CLF and the NCUSIF, shall not exceed 100
percent of the corporate credit union’s cap-
ital. The board of directors will establish the
limit, as a percent of the corporate credit
union’s capital plus pledged shares, for se-
cured loans and irrevocable lines of credit.

PART 11
(a) In order to participate in the authori-
ties set forth in paragraphs (b)-(d) of this
Part 11, a corporate credit union must:
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(1) Have a minimum capital ratio of 6 per-
cent; and

(2) Evaluate monthly the changes in NEV,
NEV ratio, and net interest income for the
tests set forth in §704.8(d)(1)(i); and

(3) Regardless of the amount of instru-
ments which possess unmatched embedded
options, conduct periodically, as appro-
priate, the tests set forth in §704.8(d)(2).

(b) A corporate credit union which has met
the requirements of paragraph (a) of this
Part Il is not bound by the concentration
limits on investments set forth at §704.6(c)
(1) and (2). Instead, the corporate credit
union must establish limits on such invest-
ments as a percentage of the sum of reserves
and undivided earnings and paid-in capital,
that take into account the relative amount
of credit risk exposure based upon, but not
limited to, the legal and financial structure
of the transaction, the collateral, all other
types of credit enhancement, and the term of
the transaction.

(c) A corporate credit union which has met
the requirements of paragraph (a) of this
Part Il may:

(1) Except for investments in a wholesale
corporate credit union, invest in nonsecured
obligations of any single domestic issuer up
to 250 percent of the sum of reserves and un-
divided earnings and paid-in capital;

(2) Purchase long-term investments rated
no lower than A— (or equivalent);

(3) Purchase asset-backed securities rated
no lower than AA (or equivalent);

(4) Engage in short sales of permissible in-
vestments to reduce interest rate risk;

(5) Purchase principal only (PO) stripped
mortgage-backed securities to reduce inter-
est rate risk;

(6) Purchase CMOsS/REMICs using fewer
prepayment models than required in
§704.5(c)(6);

(7) Enter into a dollar roll transaction; and

(8) Engage in when-issued trading, when
accounted for on a trade date basis.

(d) In performing the rate stress tests set
forth in §704.8(d)(1)(i), the NEV of a cor-
porate credit union which has met the re-
quirements of paragraph (a) of this Part 11
may decline as much as 50 percent.

(e) The maximum aggregate amount in se-
cured and unsecured loans and irrevocable
lines of credit to any one member credit
union, excluding pass-through and guaran-
teed loans from the CLF and the NCUSIF,
shall be established by the board of directors
as a percentage of the corporate credit
union’s capital plus pledged shares.

PART 111

(a) A corporate credit union which has met
the requirements of paragraph (a) of either
Part | or Part Il of this Appendix may invest
in:

(1) Debt obligations of a foreign country;
and

Pt. 705

(2) Deposits in, the sale of federal funds to,
and debt obligations of foreign banks or obli-
gations guaranteed by these banks.

(b) All foreign investments are subject to
the following requirements:

(i) Short-term investments must be rated
no lower than A-1 (or equivalent);

(ii) Long-term investments must be rated
no lower than AA (or equivalent);

(iii) A sovereign issuer, and/or the country
in which a bank issuer/guarantor is orga-
nized, must be rated no lower than AA (or
equivalent) for political and economic stabil-
ity;

(iv) A bank issuer/guarantor must be rated
no lower than AA;

(v) For each approved foreign bank line,
the corporate credit union must identify the
specific banking centers and branches to
which it will lend funds;

(vi) Non secured obligations of any single
foreign issuer may not exceed 150 percent of
the sum of reserves and undivided earnings
and paid-in capital; and

(vii) Non secured obligations in any single
foreign country may not exceed 500 percent
of the sum of reserves and undivided earn-
ings and paid-in capital.

PART IV

A corporate credit union which has met
the requirements of paragraph (a) of either
Part | or Part Il of this Appendix may en-
gage in derivatives transactions which are
directly related to its financial activities
and which have been specifically approved by
NCUA. A corporate credit union may use
such derivatives authority only for the pur-
poses of creating structured instruments and
hedging its own balance sheet and the bal-
ance sheets of its members.

PART 705—COMMUNITY DEVELOP-
MENT REVOLVING LOAN PRO-
GRAM FOR CREDIT UNIONS

Sec.
705.0
705.1
705.2
705.3
705.4
705.5
705.6
705.7

Applicability.

Scope.

Purpose of the program.
Definitions.

Program activities.
Application for participation.
Community needs plan.

Loans to participating credit unions.
705.8 State-chartered credit unions.
705.9 Application period.

705.10 Technical assistance.

AUTHORITY: 12 U.S.C. 1772c-1; 42 U.S.C. 9822
and 9822 note.

SOURCE: 58 FR 21646, Apr. 23, 1993, unless
otherwise noted.
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§705.0 Applicability.

Monies from the Community Devel-
opment Revolving Loan Fund for Cred-
it Unions are governed by this part.

§705.1 Scope.

(a) This part implements the Com-
munity Developments Revolving Loan
Program for Credit Unions (Program)
under the sole administration of the
National Credit Union Administration.

(b) This part establishes the follow-
ing:

(1) Definitions;

(2) The application process and re-
quirements for qualifying for a loan
under the program;

(3) How loan funds are to be made
available and their repayment; and

(4) Technical assistance to be pro-
vided to participating credit unions.

§705.2 Purpose of the program.

(a) The Community Development Re-
volving Loan Program for Credit
Unions is intended to support the ef-
forts of participating credit unions
through loans and technical assistance
to those credit unions in:

(1) Providing basic financial and re-
lated services to residents in their
communities; and

(2) Stimulating economic activities
in the communities they service which
will result in increased income, owner-
ship and employment opportunities for
low-income residents, and other com-
munity growth efforts.

(b) The policy of NCUA is to revolve
loan funds to qualifying credit unions
as often as practical in order to gain
maximum economic impact on as
many participating credit unions as
possible.

§705.3 Definitions.

(a)(1) The term ‘“‘low-income mem-
bers” shall mean those members who
make less than 80 percent of the aver-
age for all wage earners as established
by the Bureau of Labor Statistics or
those members whose annual house-
hold income falls at or below 80% of
the median household income for the
nation as established by the Census Bu-
reau or those members otherwise de-
fined as low-income members as deter-
mined by order of the NCUA Board.

12 CFR Ch. VII (1-1-98 Edition)

(2) In documenting its low-income
membership, a credit union that serves
a geographic area where a majority of
residents fall at or below the annual in-
come standard is presumed to be serv-
ing predominantly low-income mem-
bers. In applying the standards, Re-
gional Directors shall make allowances
for geographical areas with higher
costs of living. The following is the ex-
clusive list of geographic areas and the
differentials to be used:

Hawali ..o 40

Alaska .....oooiiiiiiii 36
Washington, DC ........ccoiiiiiiiiiiieiiaeans 19
BOSTON .ot 17
ST= 1o BT 1=To [o T PPN 15
LosS ANgeles .....coooiiiiiiiiiiiiieeen 14
NeW YOrK ....coooiiiiiiiiiiiiiiieeeeeeas 13
San FranciSCo ......cccoveuieuieiiiiiinineiennes 13
Seattle 10
Chicago .......... 7
Philadelphia ........ccoooiviiiiiii 7

(b) For purposes of this part, a par-
ticipating credit union means a state- or
federally-chartered credit union (ex-
cluding student credit unions) that is
specifically involved in the stimulation
of economic development activities and
community revitalization efforts
aimed at benefiting the community it
serves; whose membership consists of
predominantly low-income members as
defined in paragraph (a) of this section
or applicable state standards as re-
flected by a current low-income des-
ignation pursuant to §701.34(a)(1) or
§741.204 of this chapter or, in the case
of a state-chartered nonfederally in-
sured credit union, under applicable
state standards; and has submitted an
application for a loan and/or technical
assistance and has been selected for
participation in the Program in accord-
ance with this part.

[58 FR 21646, Apr. 23, 1993, as amended at 60
FR 58504, Nov. 28, 1995; 61 FR 50695, Sept. 27,
1996]

§705.4 Program activities.

In order to meet the objectives of the
Program, a credit union applicant
should provide a variety of financial
and related services designed to meet
the particular needs of the low-income
community served. These activities
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shall include basic member share ac-
count and member loan services.

§705.5 Application for participation.

(a) Applications to participate and
qualify for a loan or technical assist-
ance under the Program may be ob-
tained from the National Credit Union
Administration, Community Develop-
ment Revolving Loan Program For
Credit Unions.

(b) The application for a loan shall
contain the following information:

(1) Information demonstrating a
sound financial position and the credit
union’s ability to manage its day-to-
day business affairs, including the
credit union’s latest financial state-
ment. Nonfederally insured credit
unions must include the following:

(i) A copy of its most recent outside
audit report;

(i) Proof of deposit and surety bond
insurance which states the maximum
insurance levels permitted by the poli-
cies;

(iii) A balance sheet, an income and
expense statement, and a schedule of
delinquent loans, for the most recent
month-end and each of the twelve
months preceding that month-end.

(2) Evidence that the credit union has
a need for increased funds in order to
improve financial services to its mem-
bers.

(3) The following information con-
cerning a state-chartered credit
union’s field of membership:

(i) Current field of membership as set
forth in the credit union’s charter,;

(i) Changes, if any, to be made to the
field of membership for participation
in the Program, including;

(A) Evidence of approval of change by
credit union board of directors;

(B) Evidence of submission and ap-
proval of change by the state super-
visor;

(iii) Current designation as a low-in-
come credit union if the credit union is
not federally insured.

(4) Along with a community needs
plan, specifics of how the credit union
proposes to serve the needs of its mem-
bers and the community with Program
funds. The applicant credit union will
also construct and submit a plan for its
growth and development. The plan will
set forth objectives for financial

§705.7

growth, credit union development and
capitalization, and the means for
achieving these objectives.

(5) Indication of any other involve-
ment in existing community develop-
ment programs of state and federal
agencies.

(c) NCUA will notify applicant credit
unions as to whether or not they have
qualified for a loan or technical assist-
ance under this part. Reasons for non-
qualification will be stated. Any appli-
cant whose qualification is denied may
appeal that decision to the NCUA
Board.

[58 FR 21646, Apr. 23, 1993, as amended at 61
FR 50695, Sept. 27, 1996]

§705.6 Community needs plan.

(a) The credit union’s board of direc-
tors will prepare a Community Needs
Plan and submit it with its loan appli-
cation. The Plan will contain a list of
needed community services that the
credit union will provide.

(b) The credit union’s board of direc-
tors will report on the progress of pro-
viding needed community services to
the credit union members once a year,
either at the annual meeting or in a
written report sent to all members.
The credit union will also submit the
written report or a summary of the re-
port given at the annual meeting to
NCUA.

§705.7 Loans to participating credit
unions.

(a) Amount and recording of loans. A
participating credit union will be eligi-
ble to receive up to $300,000 in the ag-
gregate, as determined by the NCUA
Board, in the form of a loan from the
Community Development Revolving
Loan Fund for Credit Unions. The
amount of the loan will be based on
funds availability, the creditworthiness
of the participating credit union, finan-
cial need, and a demonstrated capabil-
ity of a participating credit union to
provide financial and related services
to its members. At the discretion of
NCUA, a loan will be recorded by a par-
ticipating credit union as either a note
payable or a nonmember deposit.

(b) Matching requirements. Participat-
ing credit unions will be encouraged to
develop, as rapidly as possible, a per-
manent source of member shares.
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(1) Generally loan monies made
available must be matched by the par-
ticipating credit union by increasing
its share deposits in an amount equal
to the loan amount. However, any loan
monies matched by member share de-
posits will be credited as a two-for-one
match. Nonmember share deposits ac-
cepted to meet the matching require-
ment are not subject to the 20% limita-
tion on nonmember deposits under
§701.32. Participating credit unions
must meet this matching requirement
within one year of the approval of the
loan application and must maintain
the increase in the total amount of
share deposits for the duration of the
loan. Once the loan is repaid, nonmem-
ber share deposits accepted to meet the
matching requirement are subject to
§701.32.

(2) Upon approval of its loan applica-
tion, and before it meets its matching
requirement, a participating credit
union may receive the entire loan com-
mitment in a single payment. If any
funds are withheld, the remainder of
the funds committed will be available
to the participating credit union only
after it has documented that it has met
the match requirement for the total
amount of the loan committed.

(3) Failure of a participating credit
union to generate the required match
within one year of the approval of the
loan will result in the reduction of the
loan proportionate to the amount of
match actually generated. Payment of
any additional funds initially approved
will be limited as appropriate to reflect
the revised amount of the loan ap-
proved. Any funds already advanced to
the participating credit union in excess
of the revised amount of loan approval
must be repaid immediately to NCUA.
Failure to repay such funds to NCUA
upon demand shall result in the default
of the entire loan.

(c) Terms and repayment. (1) Assist-
ance made available through Program
loans, whether recorded by the credit
union as a note payable or nonmember
deposit at NCUA'’s direction, is in the
form of a loan and must be repaid to
NCUA. All loans will be scheduled for
repayment within the shortest time
compatible with sound business prac-
tices and with objectives of the Pro-

12 CFR Ch. VII (1-1-98 Edition)

gram, but in no case will the term ex-
ceed five years.

(2) Semiannual interest payments
(beginning six months after the initial
distribution of a loan) and semiannual
principal payments (beginning one
year after the initial distribution of a
loan) will be required.

(d) Interest rates. Loans made under
this part shall bear interest at a fixed
annual percentage rate of not more
than 3 percent and not less than 1 per-
cent as determined by the NCUA
Board.

(e) Default, collections and adjust-
ments. The terms of each loan agree-
ment shall provide for the immediate
acceleration of the unpaid balance for
breach or default in the performance
by the participating credit union of the
terms or conditions of the loan. This
will include misrepresentation, default
in making interest/principal payments,
failure to report, insolvency, failure to
maintain adequate match for the dura-
tion of the loan period, etc. The unpaid
balance will also be accelerated and
immediately due if any part of the loan
funds are improperly used, or if
uninvested loan proceeds remain un-
used for an unreasonable or unjustified
period of time.

[58 FR 21646, Apr. 23, 1993, as amended at 61
FR 50696, Sept. 27, 1996]

§705.8 State-chartered credit unions.

State-chartered credit union loan ap-
plicants approved for participation by
NCUA must obtain written concur-
rence from their respective state regu-
latory authority. Such applicants shall
make copies of their state examination
reports available to NCUA and shall
agree to examination by NCUA for the
limited purpose of compliance with
this part.

§705.9 Application period.

NCUA will announce annually and
publish in the FEDERAL REGISTER when
applications for participation in the
program may be submitted. Such no-
tice will be dependent upon the avail-
ability of funds.

§705.10 Technical assistance.

Based on available earnings, NCUA
may contract with outside providers to
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render technical assistance to partici-
pating credit unions. Participating
credit unions can be provided with
technical assistance without obtaining
a Program loan. NCUA technical as-
sistance will aid participating credit
unions in providing services to their
members and in the efficient operation
of such credit unions.

[61 FR 50696, Sept. 27, 1996]

PART 706—CREDIT PRACTICES

Sec.
706.1
706.2
706.3

Definitions.

Unfair credit practices.

Unfair or deceptive cosigner practices.
706.4 Late charges.

706.5 State exemptions.

AUTHORITY: 15 U.S.C. 57a(f).

SOURCE: 52 FR 46586, Dec. 9, 1987, unless
otherwise noted.

§706.1 Definitions.

(a) Person. An individual, corpora-
tion, or other business organization.

(b) Consumer. A natural person mem-
ber who seeks or acquires goods, serv-
ices, or money for personal, family, or
household use.

(c) Obligation. An agreement between
a consumer and a Federal credit union.

(d) Debt. Money that is due or alleged
to be due from one to another.

(e) Earnings. Compensation paid or
payable to an individual or for his or
her account for personal services ren-
dered or to be rendered by him or her,
whether denominated as wages, salary,
commission, bonus, or otherwise, in-
cluding periodic payments pursuant to
a pension, retirement, or disability
program.

(f) Household goods. Clothing, fur-
niture, appliances, one radio and one
television, linens, china, crockery,
kitchenware, and personal effects (in-
cluding wedding rings) of the consumer
and his or her dependents, provided
that the following are not included
within the scope of the term ‘“‘house-
hold goods’’:

(1) Works of art;

(2) Electronic entertainment equip-
ment (except one television and one
radio);

(3) Items acquired as antiques; and

(4) Jewelry (except wedding rings).

§706.2

(g) Antique. Any item over one hun-
dred years of age, including such items
that have been repaired or renovated
without changing their original form
or character.

(h) Cosigner. A natural person who
renders himself or herself liable for the
obligation of another person without
receiving goods, services, or money in
return for the credit obligation, or, in
the case of an open-end credit obliga-
tion, without receiving the contractual
right to obtain extensions of credit
under the obligation. The term in-
cludes any person whose signature is
requested as a condition to granting
credit to a consumer, or as a condition
for forbearance on collection of a con-
sumer’s obligation that is in default.
The term does not include a spouse
whose signature is required on a credit
obligation to perfect a security inter-
est pursuant to state law. A person is a
cosigner within the meaning of this
definition whether or not he or she is
designated as such on a credit obliga-
tion.

§706.2 Unfair credit practices.

(a) In connection with the extension
of credit to consumers, it is an unfair
act or practice for a Federal credit
union, directly or indirectly, to take or
receive from a consumer an obligation
that:

(1) Constitutes or contains a cognovit
or confession of judgment (for purposes
other than executory process in the
State of Louisiana), warrant of attor-
ney, or other waiver of the right to no-
tice and the opportunity to be heard in
the event of suit or process thereon.

(2) Constitutes or contains an execu-
tory waiver or a limitation of exemp-
tion from attachment, execution, or
other process on real or personal prop-
erty held, owned by, or due to the con-
sumer, unless the waiver applies solely
to property subject to a security inter-
est executed in connection with the ob-
ligation.

(3) Constitutes or contains an assign-
ment of wages or other earnings unless:

(i) The assignment by its terms is
revocable at the will of the debtor, or

(ii) The assignment is a payroll de-
duction plan or preauthorized payment
plan, commencing at the time of the
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transaction, in which the consumer au-
thorizes a series of wage deductions as
a method of making each payment, or

(iii) The assignment applies only to
wages or other earnings already earned
at the time of the assignment.

(4) Constitutes or contains a
nonpossessory security interest in
household goods other than a purchase
money security interest.

§706.3 Unfair or deceptive cosigner
practices.

(a) Prohibited practices. In connection
with the extension of credit to consum-
ers, it is:

(1) A deceptive act or practice for a
Federal credit union, directly or indi-
rectly, to mispresent the nature or ex-
tent of cosigner liability to any person.

(2) An unfair act or practice for a
Federal credit union, directly or indi-
rectly, to obligate a cosigner unless the
cosigner is informed prior to becoming
obligated, which in the case of open-
end credit means prior to the time that
the agreement creating the cosigner’s
liability for future charges is executed,
of the nature of his or her liability as
cosigner.

(b) Disclosure requirement. (1) To com-
ply with the cosigner information re-
quirement of paragraph (a)(2) of this
section, a clear and conspicuous disclo-
sure statement shall be given in writ-
ing to the cosigner prior to becoming
obligated. The disclosure statement
will contain only the following state-
ment, or one which is substantially
equivalent, and shall either be a sepa-
rate document or included in the docu-
ments evidencing the consumer credit
obligation.

NOTICE TO COSIGNER

You are being asked to guarantee this
debt. Think carefully before you do. If the
borrower doesn’t pay the debt, you will have
to. Be sure you can afford to pay if you have
to, and that you want to accept this respon-
sibility.

You may have to pay up to the full amount
of the debt if the borrower does not pay. You
may also have to pay late fees or collection
costs, which increase this amount.

The creditor can collect this debt from you
without first trying to collect from the bor-
rower. The creditor can use the same collec-
tion methods against you that can be used
against the borrower, such as suing you, gar-
nishing your wages, etc. If this debt is ever
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in default, that fact may become a part of
your credit record.

This notice is not the contract that makes
you liable for the debt.

(2) If the notice to cosigner is a sepa-
rate document, nothing other than the
following items may appear with the
notice. Items (i) through (v) may not
be part of the narrative portion of the
notice to cosigner.

(i) The name and address of the Fed-
eral credit union;

(ii) An identification of the debt to
be consigned (e.g., a loan identification
number);

(iii) The amount of the loan;

(iv) The date of the loan;

(v) A signature line for a cosigner to
acknowledge receipt of the notice; and

(vi) To the extent permitted by state
law, a cosigner notice required by state
law may be included in the paragraph
(b)(2) notice.

(3) To the extent the notice to co-
signer specified in paragraph (b)(1) of
this section refers to an action against
a cosigner that is not permitted by
state law, the notice to cosigner may
be modified.

§706.4 Late charges.

(@) In connection with collecting a
debt arising out of an extension of
credit to a consumer, it is an unfair act
or practice for a Federal credit union,
directly or indirectly, to levy or collect
any delinquency charge on a payment,
which payment is otherwise a full pay-
ment for the applicable period and is
paid on its due date or within an appli-
cable grace period, when the only de-
linquency is attributable to late fee(s)
or delinquency charge(s) assessed on
earlier installment(s).

(b) For purposes of this section, ‘“‘col-
lecting a debt” means any activity
other than the use of judicial process
that is intended to bring about or does
bring about repayment of all or part of
a consumer debt.

§706.5 State exemptions.

(a) If, upon application to the NCUA
by an appropriate state agency, the
NCUA determines that:

(1) There is a state requirement or
prohibition in effect that applies to
any transaction to which a provision of
this rule applies; and
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(2) The state requirement or prohibi-
tion affords a level of protection to
consumers that is substantially equiva-
lent to, or greater than, the protection
afforded by this rule; then that provi-
sion of this rule will not be in effect in
the state to the extent specified by the
NCUA in its determination, for as long
as the state administers and enforces
the state requirement or prohibition
effectively.

(b) States that received an exemption
from the Federal Trade Commission’s
Credit Practices Rule prior to Septem-
ber 17, 1987, are not required to reapply
to NCUA for an exemption under para-
graph (a) of this section provided that
the state forwards a copy of its exemp-
tion determination to the appropriate
Regional Office. NCUA will honor the
exemption for as long as the state ad-
ministers and enforces the state re-
quirement or prohibition effectively.
Any state seeking a greater exemption
than that granted to it by the Federal
Trade Commission must apply to
NCUA for the exemption.

PART 707—TRUTH IN SAVINGS
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§707.1 Authority, purpose,
and effect on state laws.

(a) Authority. This part is issued by
the National Credit Union Administra-
tion Board to implement the Truth in
Savings Act of 1991 (TISA), contained
in the Federal Deposit Insurance Cor-
poration Improvement Act of 1991 (12

coverage

§707.2

U.S.C. 4301 et seq., Public Law No. 102-
242, 105 Stat. 2236).

(b) Purpose. The purpose of this part
is to enable credit union members and
potential members to make informed
decisions about accounts at credit
unions. This part requires credit
unions to provide disclosures so that
members and potential members can
make meaningful comparisons among
credit unions and depository institu-
tions.

(c) Coverage. This part applies to all
credit unions whose accounts are ei-
ther insured by, or eligible to be in-
sured by, the National Credit Union
Share Insurance Fund, except for any
credit union that has been designated
as a corporate credit union by the Na-
tional Credit Union Administration
and any credit union that has $2 mil-
lion or less in assets, after subtracting
any nonmember deposits, and is deter-
mined to be nonautomated by the Na-
tional Credit Union Administration. In
addition, the advertising rules in §707.8
apply to any person who advertises an
account offered by a credit union, in-
cluding any person who solicits any
amount from any other person for
placement in a credit union.

(d) Effect on state laws. State law re-
quirements that are inconsistent with
the requirements of the TISA and this
part are preempted to the extent of the
inconsistency.

[58 FR 50445, Sept. 27, 1993, as amended at 61
FR 68129, Dec. 27, 1996]

§707.2 Definitions.

For purposes of this part, the follow-
ing definitions apply:

(a) Account means a share or deposit
account at a credit union held by or of-
fered to a member or potential mem-
ber. It includes, but is not limited to,
accounts such as share, share draft,
checking and term share accounts. For
purposes of the advertising regulations
in §707.8, the term also includes an ac-
count at a credit union that is held by
or offered by a share or deposit broker.

(b) Advertisement means a commercial
message, appearing in any medium,
that promotes directly or indirectly
the availability of, or a deposit in, an
account.

(c) Annual percentage yield means a
percentage rate reflecting the total
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amount of dividends paid on an ac-
count, based on the dividend rate and
the frequency of compounding for a 365-
day period and calculated according to
the rules in appendix A of this part.

(d) Average daily balance method
means the application of a periodic
rate to the average daily balance in the
account for the period. The average
daily balance is determined by adding
the full amount of principal in the ac-
count for each day of the period and di-
viding that figure by the number of
days in the period.

(e) Board means the National Credit
Union Administration Board.

(f) Bonus means a premium, gift,
award, or other consideration worth
more than $10 (whether in the form of
cash, credit, merchandise, or any
equivalent) given or offered to a mem-
ber during a year in exchange for open-
ing, maintaining, or renewing an ac-
count, or increasing an account bal-
ance. The term does not include divi-
dends, other consideration worth $10 or
less given during a year, the waiver or
reduction of a fee, the absorption of ex-
penses, non-dividend membership bene-
fits, or extraordinary dividends.

(g) Credit union means a federal or
state-chartered credit union that is ei-
ther insured by, or is eligible to apply
for insurance from, the National Credit
Union Share Insurance Fund.

(h) Daily balance method means the
application of a daily periodic rate to
the full amount of principal in the ac-
count each day.

(i) Dividend and dividends mean any
declared or prospective earnings on a
member’s shares in a credit union to be
paid to a member or to the member’s
account. For purposes of this part, the
term does not include the payment of a
bonus or other consideration worth $10
or less given during a year, the waiver
or reduction of a fee, the absorption of
expenses, non-dividend membership
benefits, or extraordinary dividends.

(J) Dividend declaration date means
the date that the board of directors of
a credit union declares a dividend for
the preceding dividend period.

(k) Dividend period means the span of
time established by the board of direc-
tors of a credit union by the end of
which shares in a member account earn
dividend credit. The dividend period
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may be different for each type of ac-
count.

(I) Dividend rate means the declared
or prospective annual dividend rate
paid on an account, which does not re-
flect compounding. For purposes of the
account disclosures in §707.4(b)(1)(1),
the rate may, but need not, be referred
to as the *“‘annual percentage rate” in
addition to being referred to as the
“‘dividend rate.”

(m) Extraordinary dividends means a
nonrepetitive dividend paid at an irreg-
ular time from funds legally available
for such distribution.

(n) Fixed-rate account means an ac-
count that is not a variable rate ac-
count as defined in paragraph (z) of
this section.

(0) Grace period means a period fol-
lowing the maturity of an automati-
cally renewing term share account dur-
ing which the member may withdraw
funds without being assessed a penalty.

(p) Interest means any payment to a
member or to a member’s account for
the use of funds in a nondividend-bear-
ing account at a state-chartered credit
union offered pursuant to state law,
calculated by application of a periodic
rate to the balance. For purposes of
this regulation, the term does not in-
clude the payment of a bonus or other
consideration worth $10 or less given
during a year, the waiver or reduction
of a fee, the absorption of expenses,
non-dividend membership benefits, or
extraordinary dividends. Except as is
specifically otherwise provided in this
part, in the case of an interest-bearing
account held in or offered by a state-
chartered credit union pursuant to
state law, the word “‘interest’” shall be
substituted for all references to ‘‘divi-
dend”’ or “‘dividends’’ in this part.

(q) Member means:

(1) A natural person member of the
credit union who holds an account pri-
marily for personal, family, or house-
hold purposes;

(2) A natural person nonmember who
holds an account primarily for per-
sonal, family, or household purposes,
either jointly with a natural person
member or in a credit union designated
as a low-income credit union, or to
whom such an account is offered; and
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(3) A natural person nonmember who
holds a deposit account in a state-char-
tered credit union pursuant to state
law, or to whom such deposit account
is offered.

The term does not include a natural
person who holds an account for an-
other in a professional capacity or an
unincorporated nonbusiness associa-
tion of natural person members.

(r) Non-dividend membership benefits
means any property or service provided
by a credit union to its members, the
nature of which makes its valuation
unreasonable and administratively im-
practicable.

(s) Passbook account means an ac-
count in which the member retains a
book or other document in which the
credit union records transactions on
the account.

(t) Periodic statement means a state-
ment setting forth information about
an account (other than a term share
account or passbook account) that is
provided to a member on a regular
basis four or more times a year.

(u) Potential member means a natural
person within the credit union’s field of
membership (or an unincorporated non-
business association of such persons) or
otherwise eligible to become a member
as defined in paragraph (q) of this sec-
tion.

(v) State means a state, the District
of Columbia, the Commonwealth of
Puerto Rico, and any territory or pos-
session of the United States.

(w) Stepped-rate account means an ac-
count that has two or more dividend
rates that take effect in succeeding pe-
riods and are known when the account
is opened.

(X) Term share account means any
share certificate, interest-bearing cer-
tificate of deposit account, or other ac-
count with a maturity of at least seven
days in which the member generally
does not have a right to make with-
drawals for six days after the account
is opened, unless the account is subject
to an early withdrawal penalty of at
least seven days’ dividends on amounts
withdrawn, offered by a credit union to
a member or potential member.

(y) Tiered-rate account means an ac-
count that has two or more dividend
rates that are applicable to specified
balance levels.

§707.3

(z) Variable-rate account means a
share, share draft, checking, or term
share account in which the simple divi-
dend rate may change after the ac-
count is opened, unless the credit
union contracts to give at least thirty
days advance written notice of rate de-
creases.

[58 FR 50445, Sept. 27, 1993, as amended at 59
FR 13436, Mar. 22, 1994; 59 FR 59899, Nov. 21,
1994]

§707.3 General
ments.

disclosure require-

(a) Form. Credit unions shall make
the disclosures required by §§707.4
through 707.6, as applicable, clearly and
conspicuously in writing and in a form
that the member or potential member
may keep. Disclosures for each account
offered by a credit union may be pre-
sented separately or they may be com-
bined with disclosures for the credit
union’s other accounts, as long as it is
clear which disclosures are applicable
to the member’s account.

(b) General. The disclosures shall re-
flect the terms of the legal obligation
between the member and the credit
union. Disclosures may be made in lan-
guages other than English, provided
the disclosures are available in English
upon request.

(c) Relation to Regulation E (12 CFR
part 205). Disclosures required by and
provided in accordance with the Elec-
tronic Fund Transfer Act (15 U.S.C.
1601) and its implementing Regulation
E (12 CFR part 205) that are also re-
quired by this part may be substituted
for the disclosures required by this
part.

(d) Multiple members. If an account is
held by more than one member, disclo-
sures may be made to any one of the
members.

(e) Oral responses to inquiries. In an
oral response to a member or potential
member’s inquiry about dividend rates
payable on its accounts, the credit
union shall state the annual percent-
age yield. The dividend rate may be
stated in addition to the annual per-
centage yield. No other rate may be
stated. In stating a dividend rate and
annual percentage yield, a credit union
shall:
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(1) For dividend-bearing accounts
other than term share accounts, speci-
fy a dividend rate and annual percent-
age yield as of the last dividend dec-
laration date. In the event that disclo-
sures of a dividend rate and annual per-
centage yield as of the last dividend
declaration date might be inaccurate
because of known or contemplated div-
idend rate changes, the credit union
may disclose the prospective dividend
rate and prospective annual percentage
yield. Such prospective dividend rate
and prospective annual percentage
yield may be disclosed either in lieu of,
or in addition to, the dividend rate and
annual percentage yield as of the last
dividend declaration date.

(2) For interest-bearing accounts and
for dividend-bearing term share ac-
counts, specify an interest (dividend)
rate and annual percentage yield that
were offered within the most recent
seven calendar days; state that the
rate and yield are accurate as of an
identified date; and provide a telephone
number members may call to obtain
current rate information.

(f) Rounding and accuracy rules for
rates and yields—(1) Rounding. The an-
nual percentage yield, the annual per-
centage yield earned, and the dividend
rate shall be rounded to the nearest
one-hundredth of one percentage point
(.01%) and expressed to two decimal
places. For account disclosures, the
dividend rate may be expressed to more
than two decimal places.

(2) Accuracy. The annual percentage
yield (and the annual percentage yield
earned) will be considered accurate if
not more than one-twentieth of one
percentage point (.05%) above or below
the annual percentage yield (and the
annual percentage yield earned) deter-
mined in accordance with the rules in
appendix A of this part.

(Approved by the Office of Management and
Budget under control number 3133-0134)

[58 FR 50445, Sept. 27, 1993, as amended at 61
FR 114, Jan. 3, 1996]

§707.4 Account disclosures.

(a) Delivery of account disclosures—(1)
Account opening. The credit union shall
provide the account disclosures to the
member or potential member before an
account is opened or a service is pro-
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vided, whichever is earlier. A credit
union is deemed to have provided a
service when a fee required to be dis-
closed is assessed. If the member is not
present at the credit union when the
account is opened or a service is pro-
vided and has not already received the
disclosures, the credit union shall mail
or deliver the disclosures no later than
twenty calendar days after the account
is opened or the service is provided,
whichever is earlier.

(2) Requests. (i) A credit union shall
provide the account disclosures to any
member or potential member upon re-
quest. A credit union may provide the
account disclosures to nonmembers in
its sole discretion. If the member is not
present at the credit union when the
request is made, the credit union shall
mail or deliver the disclosures within a
reasonable time after it receives the
request.

(i) In providing disclosures upon re-
quest, the credit union may:

(A) Specify rates as follows:

(1) For dividend-bearing accounts
other than term share accounts, speci-
fy a dividend rate and annual percent-
age yield as of the last dividend dec-
laration date. In the event that disclo-
sures of a dividend rate and annual per-
centage yield as of the last dividend
declaration date might be inaccurate
because of known or contemplated div-
idend rate changes, the credit union
may disclose the prospective dividend
rate and prospective annual percentage
yield. Such prospective dividend rate
and prospective annual percentage
yield may be disclosed either in lieu of,
or in addition to, the dividend rate and
annual percentage yield as of the last
dividend declaration date.

(2) For interest bearing accounts and
for dividend-bearing term share ac-
counts, specify an interest rate and an-
nual percentage yield that were offered
within the most recent seven calendar
days; state that the rate and yield are
accurate as of an identified date; and
provide a telephone number members
may call to obtain current rate infor-
mation; and

(B) State the maturity of a term
share account as either a term or a
date.
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(b) Content of account disclosures. Ac-
count disclosures shall include the fol-
lowing, as applicable:

(1) Rate information—(i) Annual per-
centage yield and dividend rate. (A) For
interest-bearing accounts and for divi-
dend-bearing term share accounts, the
““annual percentage yield” and the ‘“‘in-
terest rate” (‘‘dividend rate’’), using
those terms, and for fixed-rate ac-
counts the period of time the interest
(dividend) rate will be in effect.

(B) For dividend-bearing accounts
other than term share accounts, a cred-
it union shall specify a dividend rate
and annual percentage yield (using
those terms) as of the last dividend
declaration date. In the event that dis-
closures of a dividend rate and annual
percentage yield as of the last dividend
declaration date might be inaccurate
because of known or contemplated div-
idend rate changes, the credit union
may disclose the prospective dividend
rate and prospective annual percentage
yield. Such prospective dividend rate
and prospective annual percentage
yield may be disclosed either in lieu of,
or in addition to, the dividend rate and
annual percentage yield as of the last
dividend declaration date.

(if) Variable rates. For variable-rate
accounts:

(A) The fact that the dividend rate
and annual percentage yield may
change;

(B) How the dividend rate is deter-
mined;

(C) The frequency with which the div-
idend rate may change; and

(D) Any limitation on the amount
the dividend rate may change.

(2) Compounding and crediting—(i) Fre-
quency. The frequency with which divi-
dends are compounded and credited,
and the dividend period for dividend-
bearing accounts.

(if) Effect of closing an account. If
members will forfeit dividends if they
close an account before accrued divi-
dends are credited, a statement that
the dividends will not be paid in such
cases.

(3) Balance information—(i) Minimum
balance requirements. Any minimum
balance required to:

(A) Open the account;

(B) Avoid the imposition of a fee; or

§707.4

(C) Obtain the annual

yield disclosed.
Except for the balance to open the ac-
count, the disclosure shall state how
the balance is determined for these
purposes.

(ii) Balance computation method. An
explanation of the balance computa-
tion method specified in §707.7, used to
calculate dividends on the account.

(iii) When dividends begin to accrue. A
statement of when dividends begin to
accrue on noncash deposits.

(4) Fees. The amount of any fee that
may be imposed in connection with the
account (or an explanation of how the
fee will be determined) and the condi-
tions under which the fee may be im-
posed.

(5) Transaction limitations. Any limi-
tations on the number or dollar
amount of withdrawals or deposits.

(6) Features of term share accounts. For
term share accounts:

(i) Time requirements. The maturity
date.

(ii) Early withdrawal penalties. A
statement that a penalty will be im-
posed for early withdrawal, how it is
calculated, and the conditions for its
assessment.

(iii) Withdrawal of dividends prior to
maturity. If compounding occurs and
dividends may be withdrawn prior to
maturity, a statement that the annual
percentage yield assumes dividends re-
main in the account until maturity
and that a withdrawal will reduce earn-
ings.

(iv) Renewal policies. A statement of
whether or not the account will renew
automatically at maturity. If it will, a
statement of whether or not a grace pe-
riod will be provided and, if so, the
length of that period must be stated. If
the account will not renew automati-
cally, a statement of whether dividends
will be paid after maturity if the mem-
ber does not renew the account must be
stated.

(7) Bonuses. The amount or type of
any bonus, when the bonus will be pro-
vided, and any minimum balance and
time requirements to obtain the bonus.

(8) Nature of dividends. For accounts
earning dividends, other than term
share accounts, a statement that divi-
dends are paid from current income
and available earnings, after required

percentage
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transfers to reserves at the end of a
dividend period.

(c) Notice to existing account holders—
(1) Notice of availability of disclosures.
Credit unions shall provide a notice to
members who receive periodic state-
ments and who hold existing accounts
of the type offered by the credit union
on January 1, 1995. The notice shall be
included on or with the first periodic
statement sent after January 1, 1995 (or
on or with the first periodic statement
for a statement cycle beginning on or
after that date). The notice shall state
that the members may request account
disclosures containing terms, fees, and
rate information for the account. In re-
sponding to such a request, credit
unions shall provide disclosures in ac-
cordance with paragraph (a)(2) of this
section.

(2) Alternative to notice. As an alter-
native to the notice described in para-
graph (c)(1) of this section, credit
unions may provide account disclo-
sures to members. The disclosures may
be provided either with a periodic
statement or separately, but must be
sent no later than when the periodic
statement described in paragraph (c)(1)
of this section is sent.

(Approved by the Office of Management and
Budget under control number 3133-0134)

[58 FR 50445, Sept. 27, 1993, as amended at 61
FR 114, Jan. 3, 1996]

§707.5 Subsequent disclosures.

(a) Change in terms—(1) Advance notice
required. A credit union shall give ad-
vance notice to affected members of
any change in a term required to be
disclosed under §707.4(b), if the change
may reduce the annual percentage
yield or adversely affect the member.
The notice shall include the effective
date of the change. The notice shall be
mailed or delivered at least 30 calendar
days before the effective date of the
change.

(2) No notice required. No notice under
this section is required for:

(i) Variable-rate changes. Changes in
the dividend rate and corresponding
changes in the annual percentage yield
in variable-rate accounts.

(ii) Share draft and check printing fees.
Changes in fees for check printing.
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(iii) Short-term term share accounts.
Changes in any term for term share ac-
counts with maturities of one month or
less.

(b) Notice before maturity for term share
accounts longer than one month that
renew automatically. For term share ac-
counts with a maturity longer than
one month that renew automatically
at maturity, credit unions shall pro-
vide the disclosures described below be-
fore maturity. The disclosures shall be
mailed or delivered at least 30 calendar
days before maturity of the existing
account. Alternatively, the disclosures
may be mailed or delivered at least 20
calendar days before the end of the
grace period on the existing account,
provided a grace period of at least five
calendar days is allowed.

(1) Maturities of longer than one year.
If the maturity is longer than one year,
the credit union shall provide account
disclosures set forth in §707.4(b) for the
new account, along with the date the
existing account matures. If the divi-
dend rate and annual percentage yield
that will be paid for the new account
are unknown when disclosures are pro-
vided, the credit union shall state that
those rates have not yet been deter-
mined, the date when they will be de-
termined, and a telephone number
members may call to obtain the divi-
dend rate and the annual percentage
yield that will be paid for the new ac-
count.

(2) Maturities of one year or less but
longer than one month. If the maturity
is one year or less but longer than one
month, the credit union shall either:

(i) Provide disclosures as set forth in
paragraph (b)(1) of this section; or

(ii) Disclose to the member:

(A) The date the existing account
matures and the new maturity date if
the account is renewed;

(B) The dividend rate and the annual
percentage yield for the new account if
they are known (or that those rates
have not yet been determined, the date
when they will be determined, and a
telephone number the member may
call to obtain the dividend rate and the
annual percentage yield that will be
paid for the new account); and

(C) Any difference in the terms of the
new account as compared to the terms
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required to be disclosed under §707.4(b)
for the existing account.

(c) Notice for term share accounts one
month or less that renew automatically.
For term share accounts with a matu-
rity one month or less that renew auto-
matically at maturity, credit unions
shall disclose any difference in the
terms of the new account as compared
to the terms required to be disclosed
under §707.4(b) for the existing ac-
count, other than a change in the divi-
dend rate and corresponding change in
the annual percentage yield. The no-
tice shall be mailed or delivered within
a reasonable time after the renewal.

(d) Notice before maturity for term share
accounts longer than one year that do not
renew automatically. For term share ac-
counts with a maturity longer than
one year that do not renew automati-
cally at maturity, credit unions shall
disclose to members the maturity date
and whether dividends will be paid
after maturity. The disclosures shall be
mailed or delivered at least 10 calendar
days before maturity of the existing
account.

(Approved by the Office of Management and
Budget under control number 3133-0134)

[58 FR 50445, Sept. 27, 1993, as amended at 61
FR 114, Jan. 3, 1996]

§707.6 Statement disclosures.

(@) Rule when statement and crediting
periods vary. In making the disclosures
described in paragraph (b) of this sec-
tion, credit unions that calculate and
credit dividends for a period other than
the statement period, such as the divi-
dend period, may calculate and disclose
the annual percentage yield earned and
amount of dividends earned based on
that period rather than the statement
period. The information in paragraph
(b)(4) shall be stated for that period as
well as for the statement period.

(b) Statement disclosures. If a credit
union mails or delivers a periodic
statement, the statement shall include
the following disclosures:

(1) Annual percentage yield earned.
The ‘““‘annual percentage yield earned,”
using that term as calculated accord-
ing to the rules in appendix A of this
part.

(2) Amount of dividends. The dollar
amount of dividends earned (accrued or

§707.7

paid and credited) on the account. The
dollar amount of any extraordinary
dividends earned during the statement
period shall be shown as a separate fig-
ure.

(3) Fees imposed. Fees required to be
disclosed under §707.4(b)(4) of this part
and imposed on the account during the
statement period. The fees shall be
itemized by type and dollar amounts.

(4) Length of period. The total number
of days in the statement period, or the
beginning and ending dates of the pe-
riod.

(Approved by the Office of Management and
Budget under control number 3133-0134)

[58 FR 50445, Sept. 27, 1993, as amended at 59
FR 59899, Nov. 21, 1994; 61 FR 114, Jan. 3, 1996]

§707.7 Payment of dividends.

(a) Permissible methods—(1) Balance on
which dividends are calculated. Credit
unions shall calculate dividends on the
full amount of principal in an account
for each day by use of either the daily
balance method or the average daily
balance method. Credit unions shall
calculate dividends by use of a daily
rate of at least Ys6s Of the dividend rate.
In a leap year a daily rate of ¥sss of the
dividend rate may be used.

(2) Determination of minimum balance
to earn dividends. A credit union shall
use the same method to determine any
minimum balance required to earn
dividends as it uses to determine the
balance on which dividends are cal-
culated. A credit union may use an ad-
ditional method that is unequivocally
beneficial to the member.

(b) Compounding and crediting policies.
This section does not require credit
unions to compound or credit dividends
at any particular frequency.

(c) Date dividends begin to accrue.
Dividends shall begin to accrue not
later than the day specified in section
606 of the Expedited Funds Availability
Act (12 U.S.C. 4005) and implementing
Regulation CC (12 CFR part 229). Divi-
dends shall accrue on funds until the
day funds are withdrawn.

(Approved by the Office of Management and
Budget under control number 3133-0134)

[58 FR 50445, Sept. 27, 1993, as amended at 61
FR 114, Jan. 3, 1996]
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§707.8 Advertising.

(a) Misleading or inaccurate advertise-
ments. An advertisement shall not be
misleading or inaccurate and shall not
misrepresent a credit union’s account
contract. An advertisement shall not
refer to or describe an account as
“free’” or ““no cost’ (or contain a simi-
lar term) if any maintenance or activ-
ity fee may be imposed on the account.
The word ‘“‘profit’”’ shall not be used in
referring to interest paid on an ac-
count.

(b) Permissible rates. If an advertise-
ment states a rate of return, it shall
state the rate as an ‘‘annual percent-
age yield,” using that term. (The ab-
breviation “APY’ may be used pro-
vided the term ‘“‘annual percentage
yield” is stated at least once in the ad-
vertisement.) The advertisement shall
not state any other rate, except that
the “‘dividend rate,” using that term,
may be stated in conjunction with, but
not more conspicuously than, the an-
nual percentage yield to which it re-
lates.

(c) When additional disclosures are re-
quired. Except as provided in paragraph
(e) of this section, if the annual per-
centage yield is stated in an advertise-
ment, the advertisement shall state
the following information, to the ex-
tent applicable, clearly and conspicu-
ously:

(1) Variable rates. For variable-rate
accounts, a statement that the rate
may change after the account Iis
opened.

(2) Time annual percentage yield is of-
fered. For interest-bearing accounts
and dividend-bearing term share ac-
counts, the period of time the annual
percentage yield will be offered, or a
statement that the annual percentage
yield is accurate as of a specified date.
For dividend-bearing accounts other
than term share accounts, a statement
that the annual percentage yield is ac-
curate as of the last dividend declara-
tion date. In the event that disclosure
of an annual percentage yield as of the
last dividend declaration date might be
inaccurate because of known or con-
templated dividend rate changes, the
credit union may disclose the prospec-
tive annual percentage yield. Such pro-
spective annual percentage yield may
be disclosed either in lieu of, or in ad-

12 CFR Ch. VII (1-1-98 Edition)

dition to, the dividend rate and annual
percentage yield as of the last dividend
declaration date.

(3) Minimum balance. The minimum
balance required to earn the advertised
annual percentage yield. For tiered-
rate accounts, the minimum balance
required for each tier shall be stated in
close proximity and with equal promi-
nence to the applicable annual percent-
age yield.

(4) Minimum opening deposit. The min-
imum deposit required to open the ac-
count, if it is greater than the mini-
mum balance necessary to earn the ad-
vertised annual percentage yield.

(5) A statement that fees could re-
duce the earnings on the account.

(6) Features of term share accounts. For
term share accounts:

(i) Time requirements. The term of the
account.

(ii) Early withdrawal penalties. A
statement that a penalty will or may
be imposed for early withdrawal.

(d) Bonuses. Except as provided in
paragraph (e) of this section, if a bonus
is stated in an advertisement, the ad-
vertisement shall state the following
information, to the extent applicable,
clearly and conspicuously:

(1) The ‘“‘annual percentage yield,”
using that term;

(2) The time requirements to obtain
the bonus;

(3) The minimum balance required to
obtain the bonus;

(4) The minimum balance required to
open the account, if it is greater than
the minimum balance necessary to ob-
tain the bonus; and

(5) When the bonus will be provided.

(e) Exemption for certain advertise-
ments—(1) Certain media. If an adver-
tisement is made through one of the
following media, it need not contain
the information in paragraphs (c)(1),
(©@3). (©)@). (©)(5). ()(€)(ii), (d)(4) and
(d)(5) of this section:

(i) Broadcast or electronic media,
such as television or radio;

(if) Outdoor media, such as bill-
boards; or

(iii) Telephone response machines.

(2) Indoor signs. (i) Signs inside the
premises of a credit union (or the
premises of a share or deposit broker)
are not subject to paragraphs (b), (c),
(d) or (e)(1) of this section unless they
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face outside the premises and can rea-
sonably be viewed by a member only
from outside the premises.

(i) If a sign exempted by paragraph
(e)(2) of this section states a rate of re-
turn, it shall:

(A) State the rate as an ‘“‘annual per-
centage yield,” using that term or the
term “APY.”” The sign shall not state
any other rate, except that the divi-
dend rate may be stated in conjunction
with the annual percentage yield to
which it relates.

(B) Contain a statement advising
members to contact an employee for
further information about applicable
fees and terms.

(3) Newsletters. (i) Newsletters sent by
a credit union to existing members
only are not subject to paragraphs (b),
(c), (d) or (e)(1) of this section.

(i) If a newsletter exempted by para-
graph (e)(3) of this section states a rate
of return, it shall:

(A) State the rate as an ‘“‘annual per-
centage yield,”” using that term or the
term “APY.” The newsletter shall not
state any other rate, except that the
dividend rate may be stated in conjunc-
tion with the annual percentage yield
to which it relates.

(B) Contain a statement advising
members to contact an employee for
further information about applicable
fees and terms.

(Approved by the Office of Management and
Budget under control number 3133-0134)

[58 FR 50445, Sept. 27, 1993, as amended at 59
FR 13436, Mar. 22, 1994; 61 FR 114, Jan. 3, 1996]

§707.9 Enforcement and record reten-
tion.

(a) Administrative enforcement. Section
270 of TISA (12 U.S.C. 4309) contains the
provisions relating to administrative
sanctions for failure to comply with
the requirements of TISA and this
part.

(b) Section 271 of TISA (12 U.S.C.
4310) contains the provisions relating
to civil liability for failure to comply
with the requirements of TISA and this
regulation.

(c) Record retention. A credit union
shall retain evidence of compliance
with this regulation for a minimum of
two years after the date disclosures are
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required to be made or action is re-
quired to be taken.

(Approved by the Office of Management and
Budget under control number 3133-0134)

[58 FR 50445, Sept. 27, 1993, as amended at 59
FR 13436, Mar. 22, 1994; 61 FR 114, Jan. 3, 1996]

APPENDIX A TO PART 707—ANNUAL
PERCENTAGE YIELD CALCULATION

The annual percentage yield (APY) meas-
ures the total amount of dividends a credit
union pays on an account based on the divi-
dend rate and the frequency of compounding.
The annual percentage yield is expressed as
an annualized rate, based on a 365-day year.
(Credit unions may calculate the annual per-
centage yield based on a 365-day or a 366-day
year in a leap year.) Part | of this appendix
discusses the annual percentage yield cal-
culations for account disclosures and adver-
tisements, while Part Il discusses annual
percentage Yyield earned calculations for
statements. The annual percentage yield re-
flects only dividends and does not include
the value of any bonus, as that term is de-
fined in part 707, that may be provided to the
member to open, maintain, increase or renew
an account. Dividends, interest or other
earnings are not to be included in the annual
percentage yield if such amounts are deter-
mined by circumstances that may or may
not occur in the future. These formulas
apply to both dividend-bearing and interest-
bearing accounts held by credit unions.

PART |. ANNUAL PERCENTAGE YIELD FOR AcC-
COUNT DISCLOSURES AND ADVERTISING PUR-
POSES

In general, the annual percentage yield for
account disclosures under §§707.4 and 707.5
and for advertising under §707.8 is an
annualized rate that reflects the relationship
between the amount of dividends that would
be earned by the member for the term of the
account and the amount of principal used to
calculate those dividends. The amount of
dividends that would be earned may be pro-
jected based on the most recent past de-
clared rate or an anticipated future rate,
whichever the credit union judges to most
reasonably approximate the dividends to be
earned. Special rules apply to accounts with
tiered and stepped dividend rates.

A. General Rules

The annual percentage yield shall be cal-
culated for all accounts by the formula
shown below. Credit unions may calculate
the annual percentage yield using projected
dividends based on either the rate at the last
dividend declaration date or the rate antici-
pated at a future date. The credit union
must disclose whichever option it uses to
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members. Credit unions shall calculate the
annual percentage yield based on the actual
number of days for the term of the account.
For accounts without a stated maturity date
(such as a typical share or share draft ac-
count), the calculation shall be based on an
assumed term of 365 days. In determining the
total dividends figure to be used in the for-
mula, credit unions shall assume that all
principal and dividends remain on deposit for
the entire term, and that no other trans-
actions (deposits or withdrawals) occur dur-
ing the term. (This assumption shall not be
used if a credit union requires, as a condition
of the account, that members withdraw divi-
dends during the term. In such a case, the
dividends (and annual percentage yield cal-
culation) shall reflect that requirement.) For
term share accounts that are offered in mul-
tiples of months, credit unions may base the
number of days on either the actual number
of days during the applicable period, or the
number of days that would occur for any ac-
tual sequence of that many calendar months.
If credit unions choose to use this permissive
rule, they must use the same number of days
to calculate the dollar amount of dividends
that will be earned on the account in the an-
nual percentage yield formula (where “‘Divi-
dends’’ are divided by “Principal’’.)

The annual percentage yield is to be cal-
culated by use of the following general for-
mula ((““APY”) is used for convenience in the
formulas):

APY=100 [(1 + Dividends/Principal) (365/Days in
term) 71]_

“Principal’” is the amount of funds as-
sumed to have been deposited at the begin-
ning of the account.

“Dividends” is the total dollar amount of
dividends earned on the Principal for the
term of the account.

“Days in term’ is the actual number of
days in the term of the account.

When the ‘“‘days in term” is 365 (that is,
where the stated maturity is 365 days or
where the account does not have a stated
maturity), the APY can be calculated by use
of the following simple formula:

APY=100 (Dividends/Principal).
Examples:

(1) If a credit union would pay $61.68 in
dividends for a 365-day year on $1,000 depos-
ited into a share draft account, the APY is
6.17%:

APY=100 [(1 + 61.68/1,000) (365/365) —1]
APY=6.17%.

Or, using the simple formula above (since
the term is deemed to be 365 days):
APY=100 (61.68/1,000)

APY=6.17%.

(2) If a credit union pays $30.37 in dividends
on a $1,000 six-month term share certificate
account (where the six-month period used by
the credit union contains 182 days), using the
general formula above, the APY is 6.18%:

12 CFR Ch. VII (1-1-98 Edition)

APY=100 [(1+30.37/1,000)(365/182) — 1]
APY=6.18%.

The APY is affected by the frequency of
compounding, i.e., the amount of dividends
will be greater the more frequently dividends
are compounded for a given nominal rate.
When two credit unions are offering the
same dividend rate on, for example, a share
account, the APY disclosed may be different
if the credit unions use a different frequency
of compounding.

Examples:

(1) If a credit union pays $1,268.25 in divi-
dends for a 365-day year on $10,000 deposited
into a regular share account earning 12%,
and the dividends are compounded monthly,
the APY will be 12.68%.

APY=100 ($1,268.25/10,000)
APY=12.68%

(2) However, if a credit wunion is
compounding dividends on a quarterly basis
on an account which otherwise has the same
terms, the dividends will be $1,255.09 and the
APY will be 12.55%.

APY=100 ($1,255.09/10,000)
APY=12.55%

B. Stepped-Rate Accounts (Different Rates
Apply in Succeeding Periods)

For accounts with two or more dividend
rates applied in succeeding periods (where
the rates are known at the time the account
is opened), a credit union shall assume each
dividend rate is in effect for the length of
time provided for in any share agreement.
Examples:

(1) If a credit union offers a $1,000 6-month
term share (certificate) account on which it
pays a 5% dividend rate, compounded daily,
for the first three months (which contain 91
days), and a 5.5% dividend rate, compounded
daily, for the next three months (which con-
tain 92 days), the total dividends for six
months is $26.68, and, using the general for-
mula above, the APY is 5.39%:

APY=100 [(1+26.68/1,000)(365/183) — 1]
APY=5.39%.

(2) If a credit union offers a $1,000 2-year
share certificate on which it pays a 6% divi-
dend rate, compounded daily, for the first
year, and a 6.5% dividend rate, compounded
daily, for the next year, the total dividends
for two years is $133.13, and, using the gen-
eral formula above, the APY is 6.45%:

APY=100 [(1+133.13/1,000)(365/730) — 1]
APY=6.45%.

C. Variable-Rate Accounts

For variable-rate accounts without an in-
troductory premium or discounted rate, a
credit union must base the calculation only
on the initial dividend rate in effect when
the account is opened (or advertised), and as-
sume that this rate will not change during
the year.

380



National Credit Union Administration

Variable-rate accounts with an introduc-
tory premium or discount rate must be
treated like stepped-rate accounts. Thus, a
credit union shall assume that: (1) The intro-
ductory simple dividend rate is in effect for
the length of time provided for in the ac-
count contract; and (2) the variable dividend
rate that would have been in effect when the
account is opened or advertised (but for the
introductory rate) is in effect for the remain-
der of the year. If the variable rate is tied to
an index, the index-based rate in effect at
the time of disclosure must be used for the
remainder of the year. If the rate is not tied
to an index, the rate in effect for existing
members holding the same account (who are
not receiving the introductory dividend rate)
must be used for the remainder of the year.

For example, if a credit union offers an ac-
count on which it pays a 7% dividend rate,
compounded daily, for the first three months
(which, for example, contains 91 days), while
the variable dividend rate that would have
been in effect when the account was opened
was 5%, the total dividends for a 365-day year
for a $1,000 account balance is $56.52, (based
on 91 days at 7% followed by 274 days at 5%).
Using the simple formula, the APY is 5.65%:
APY=100 (56.52/1,000)

APY=5.65%.

D. Accounts with Tiered Rates (Different Rates
Apply To Specified Balance Level)

For accounts in which two or more divi-
dend rates paid on the account are applicable
to specified balance levels, the credit union
must calculate the annual percentage yield
in accordance with the method described
below that it uses to calculate dividends. In
all cases, an annual percentage yield (or a
range of annual percentage yields, if appro-
priate) must be disclosed for each balance
tier.

For purposes of the examples discussed
below, assume the following:

Simple divi-
dend rate (Per- Share balance required to earn rate
cent)
5.25 .. Up to but not exceeding $2,500.
5.50 .. Above $2,500, but not exceeding $15,000.
575 .. Above $15,000.

Tiering Method A

Under this method, a credit union pays on
the full balance in the account the stated
dividend rate that corresponds to the appli-
cable share balance tier. For example, if a
member deposits $8,000, the credit union pays
the 5.50% dividend rate on the entire $8,000.
This is also known as a ‘“‘hybrid” or “pla-
teau’’ tiered rate account.

When this method is used to determine
dividends, only one annual percentage yield
will apply to each tier. Within each tier, the
annual percentage yield will not vary with
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the amount of principal assumed to have
been deposited.

For the dividend rates and account bal-
ances assumed above, the credit union will
state three annual percentage yields—one
corresponding to each balance tier. Calcula-
tion of each annual percentage yield is simi-
lar for this type of account as for accounts
with a single fixed dividend rate. Thus, the
calculation is based on the total amount of
dividends that would be received by the
member for each tier of the account for a
year and the principal assumed to have been
deposited to earn that amount of dividends.

First tier. Assuming daily compounding, the
credit union will pay $53.90 in dividends on a
$1,000 account balance. Using the general for-
mula for the first tier, the APY is 5.39%:
APY=100 [(1+53.90/1,000)(365/365) — 1]

APY=5.39%.
Using the simple formula:

APY=100 (53.90/1,000)

APY=5.39%.
Second tier. The credit union will pay
$452.29 in dividends on an $8,000 deposit.

Thus, using the simple formula, the annual
percentage yield for the second tier is 5.65%:
APY=100 (452.29/8,000)

APY=5.65%.

Third tier. The credit union will pay
$1,183.61 in dividends on a $20,000 account bal-
ance. Thus, using the simple formula, the an-
nual percentage yield for the third tier is
5.92%:

APY=100 (1,183.61/20,000)
APY=5.92%.

Tiering Method B

Under this method, a credit union pays the
stated dividend rate only on that portion of
the balance within the specified tier. For ex-
ample, if a member deposits $8,000, the credit
union pays 5.25% on only $2,500 and 5.50% on
$5,500 (the difference between $8,000 and the
first tier cutoff of $2,500). This is also known
as a “‘pure” tiered rate account.

The credit union that computes dividends
in this manner must provide a range that
shows the lowest and the highest annual per-
centage yields for each tier (other than for
the first tier, which, like the tiers in Method
A, has the same annual percentage yield
throughout). The low figure for an annual
percentage yield is calculated based on the
total amount of dividends earned for a year
assuming the minimum principal required to
earn the dividend rate for that tier. The high
figure for an annual percentage yield is
based on the amount of dividends the credit
union would pay on the highest principal that
could be deposited to earn that same divi-
dend rate. If the account does not have a
limit on the amount that can be deposited,
the credit union may assume any amount.

For the tiering structure assumed above,
the credit union would state a total of five
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annual percentage yields—one figure for the
first tier and two figures stated as a range
for the other two tiers.

First tier. Assuming daily compounding, the
credit union could pay $53.90 in dividends on
a $1,000 account balance. For this first tier,
using the simple formula, the annual per-
centage yield is 5.39%:

APY=100 (53.90/1,000)
APY=5.39%.

Second tier. For the second tier the credit
union would pay between $134.75 and $841.45
in dividends, based on assumed balances of
$2,500.01 and $15,000, respectively. For
$2,500.01, dividends would be figured on $2,500
at 5.25% dividend rate plus dividends on $.01
at 5.50%. For the low end of the second tier,
therefore, the annual percentage yield is
5.39%. Using the simple formula:

APY=100 (134.75/2,500)
APY=5.39%.

For $15,000, dividends are figured on $2,500
at 5.25% dividend rate plus dividends on
$12,500 at 5.50% dividend rate. For the high
end of the second tier, the annual percentage
yield, using the simple formula, is 5.61%:

APY=100 (841.45/15,000)
APY=5.61%.

Thus, the annual percentage yield range
that would be stated for the second tier is
5.39% to 5.61%.

Third tier. For the third tier, the credit
union would pay $841.45 and $5,871.78 in divi-
dends on the low end of the third tier (a bal-
ance of $15,000.01). For $15,000.01, dividends
would be figured on $2,500 at 5.25% dividend
rate, plus dividends on $12,500 at 5.50% divi-
dend rate, plus dividends on $.01 at 5.75% div-
idend rate. For the low end of the third tier,
therefore, the annual percentage yield, using
the simple formula, is 5.61%:

APY=100 (841.45/15,000)
APY=5.61%.

Assuming the credit union does not limit
the account balance, it may assume any
maximum amount for the purposes of com-
puting the annual percentage yield for the
high end of the third tier. For an assumed
maximum balance amount of $100,000, divi-
dends would be figured on $2,500 at 5.25% div-
idend rate, plus dividends on $12,500 at 5.50%
dividend rate, plus dividends on $85,000 at
5.75% dividend rate. For the high end of the
third tier, therefore, the annual percentage
yield, using the simple formula, is 5.87%:

APY=100 (5,871.78/100,000)
APY=5.87%.

Thus, the annual percentage yield that
would be stated for the third tier is 5.61% to
5.87%. If the assumed maximum balance
amount is $1,000,000, credit unions would use
$985,000 rather than $85,000 in the last cal-
culation. In that case for the high end of the
third tier, the annual percentage yield, using
the simple formula, is 5.91%:
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APY=100 (59,134.22/1,000,000)
APY=5.91%

Thus, the annual percentage yield range
that would be stated for the third tier is
5.61% to 5.91%.

PART Il. ANNUAL PERCENTAGE YIELD EARNED
FOR STATEMENTS

The annual percentage yield earned for
statements under §707.6 is an annualized rate
that reflects the relationship between the
amount of dividends actually earned (ac-
crued or paid and credited) to the member’s
account during the period and the average
daily balance in the account for the period
over which the dividends were earned.

Pursuant to §707.6(a), when dividends are
paid less frequently than statements are
sent, the APY Earned may reflect the num-
ber of days over which dividends were earned
rather than the number of days in the state-
ment period, e.g., if a credit union uses the
average daily balance method and calculates
dividends for a period other than the state-
ment period, the annual percentage Yyield
earned shall reflect the relationship between
the amount of dividends earned and the aver-
age daily balance in the account for the
other period, such as a crediting or dividend
period.

The annual percentage yield shall be cal-
culated by using the following formulas
(““APY Earned” is used for convenience in
the formulas):

A. General Formula

APY Earned=100 [(1+Dividends earned/Bal-
ance)(365/Daysinperi0d) — 1] .

“Balance” is the average daily balance in
the account for the period.

“Dividends earned’” is the actual amount
of dividends accrued or paid and credited to
the account for the period.

“Days in period” is the actual number of
days over which the dividends disclosed on
the statement were earned.

Examples:

(1) If a credit union calculates dividends
for the statement period (and uses either the
daily balance or the average daily balance
method), and the account had a balance of
$1,500 for 15 days and a balance of $500 for the
remaining 15 days of a 30-day statement pe-
riod, the average daily balance for the period
is $1,000. Assume that $5.25 in dividends was
earned during the period. The annual per-
centage yield earned (using the formula
above) is 6.58%:

APY Earned=100 [(1+5.25/1,000)(365/30) — 1]
APY Earned=6.58%.

(2) Assume a credit union calculates divi-
dends on the average daily balance for the
calendar month and provides periodic state-
ments that cover the period from the 16th of
one month to the 15th of the next month.
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The account has a balance of $2,000 Septem-
ber 1 through September 15 and a balance of
$1,000 for the remaining 15 days of Septem-
ber. The average daily balance for the month
of September is $1,500, which results in $6.50
in dividends earned for the month. The an-
nual percentage yield earned for the month
of September would be shown on the periodic
statement covering September 16 through
October 15. The annual percentage vyield
earned (using the formula above) is 5.40%:
APY Earned=100 [(1+6.50/1,500)(365/30) — 1]

APY Earned = 5.40%.

(3) Assume a credit union calculates divi-
dends on the average daily balance for a
quarter (for example, the calendar months of
September through November), and provides
monthly periodic statements covering cal-
endar months. The account has a balance of
$1,000 throughout the 30 days of September, a
balance of $2,000 throughout the 31 days of

(Dividends earned/Balance)
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October, and a balance of $3,000 throughout
the 30 days of November. The average daily
balance for the quarter is $2,000, which re-
sults in $21 in dividends earned for the quar-
ter. The annual percentage yield earned
would be shown on the periodic statement
for November. The annual percentage yield
earned (using the formula above) is 4.28%:

APY Earned=100 [(1+21/2,000)(365/91) — 1]
APY Earned=4.28%.

B. SPECIAL FORMULA FOR USE WHERE PERIODIC
STATEMENT IS SENT MORE OFTEN THAN THE
PERIOD FOR WHICH DIVIDENDS ARE COM-
POUNDED.

Credit unions that use the daily balance
method to accrue dividends and that issue
periodic statements more often than the pe-
riod for which dividends are compounded
shall use the following special formula:

ﬂ 365/ Compounding) 0

APY Earned =100 %+

A Daysin period (Compounding) E B

The following definition applies for use in
this formula (all other terms are defined
under Part I1):

“Compounding” is the number of days in
each compounding period.

Assume a credit union calculates dividends
for the statement period using the daily bal-
ance method, pays a 5.00% dividend rate,

-10

compounded annually, and provides periodic
statements for each monthly cycle. The ac-
count has a daily balance of $1000.00 for a 30-
day statement period. The dividend earned of
$4.11 for the period, and the annual percent-
age yield earned (using the special formula
above) is 5.00%:

365/365) [
APY Earned = 100 % ; M;—S"OOO) (365) -10
8

APY Earned = 5.00%.

APPENDIX B TO PART 707—MODEL
CLAUSES AND SAMPLE FORMS

Table of Contents

B-1—Model Clauses for Account Disclosures
(§707.4(b))

B-2—Model Clauses for Changes in Terms
(§707.5(a))
B-3—Model Clauses for Pre-Maturity Notices
for Term Share Accounts (§707.5(b-d))
B-4—Sample Form (Signature Card/ Applica-
tion for Membership)

B-5—Sample Form (Term Share (Certificate)
Account)

B-6—Sample Form (Regular Share Account

Disclosures)
B-7—Sample Form (Share Draft Account
Disclosures)

B-8—Sample Form (Money Market Share
Account Disclosures)

B-9—Sample Form (Term Share (Certificate)
Account Disclosures)

B-10—Sample Form (Periodic Statement)
B-11—Sample Form (Rate and Fee Schedule)

GENERAL NOTE: Appendix B contains model
clauses and sample forms intended for op-
tional use by credit unions to aid in compli-
ance with the disclosure requirements of
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§§707.4 (account disclosures), 707.5 (subse-
quent disclosures), 707.6 (statement disclo-
sures), and 707.8 (advertisements). Section
269(b) of TISA provides that credit unions
that use these clauses and forms will be in
compliance with TISA’s disclosure provi-
sions.

As discussed in the supplementary infor-
mation to §707.3(a), this final rule provides
for flexibility in designing the format of the
disclosures. Credit unions can choose to pre-
pare a single document or brochure that in-
corporates disclosures for all accounts of-
fered, or to prepare different documents for
each type of account. Credit unions may also
use inserts to a document, or fill in blanks to
show current rates, fees and other terms.

In the model clauses, words in parentheses
indicate the type of disclosure a credit union
should insert in the space provided (for ex-
ample, a credit union might insert “July 23,
1995”" in the blank for a ‘‘(date)’” disclosure).
Brackets and ““/”” indicate that a credit union
must choose the alternative that best de-
scribes its practice (for example, “‘[daily
balance/ average daily balance]”’). It should
be noted that only in sections B-6 through
B-10 of this appendix have specific examples
of disclosures been given, with dates and fig-
ures. Sections B-1 through B-5, and section
B-11 provide only unspecific model clauses or
blank forms. The Board felt, as did the FRB
in the Appendix A to Regulation DD, that a
mix of blank clauses and forms and applica-
tion of the model clauses to real specific sit-
uations would benefit those who must com-
ply with TISA.

Any references to NCUA Rules and Regula-
tions, the NCUA Standard FCU Bylaws, or the
NCUA Accounting Manual for FCUs, are pro-
vided for guidance and as a point of reference
for credit unions. Citations to these sources
does not indicate that their application is re-
quired for those credit unions who need not
follow them.

B-1 MODEL CLAUSES FOR ACCOUNT
DISCLOSURES (§707.4(B))

(A) Rate Information (Sec. 707.4(b)(1))
(1) Fixed-Rate Accounts (§707.4(b)(1)(i)(A-B))

1. Interest-bearing Accounts

The interest rate on your deposit account
is % with an annual percentage yield
(APY) of %. [For purposes of this dis-
closure, this is a rate and APY that were of-
fered within the most recent seven calendar
days and were accurate as of (date). Please
call (credit union telephone number) to ob-
tain current rate information.] You will be
paid this rate [for (time period)/until (date)/
for at least 30 calendar days].

NOTE: This provision reflects an accurate
statement for an interest-bearing account
authorized by state law for state-chartered

12 CFR Ch. VII (1-1-98 Edition)

credit unions. While the definition of the
term “‘interest’”’ permits its substitution for
the term ‘“‘dividends,” separate disclosures
should be made for interest-bearing ac-
counts. Since account opening disclosures
may be provided to potential members re-
questing account information before opening
an account, and members opening new ac-
counts, information is provided indicating
that the rate may not be current, but that
the potential member or member may call
the credit union to obtain up-to-date infor-
mation. When opening a new account, of
course, a credit union could provide the con-
tractual rate alone, and delete the sentences
in brackets. Given the definition of fixed-
rate account in §707.2(n), credit unions offer
ing fixed-rate accounts must contract to
hold rates steady for at least a 30-day period.
Thus, if the 30-day option of the last sen-
tence is not chosen, the period chosen must
be longer than 30 days.

2. Dividend-bearing Term Share Accounts

The dividend rate on your term share ac-
count is % with an annual percentage
yield (APY) of _ %. [For purposes of this
disclosure, this is a rate and APY that were
offered within the most recent seven cal-
endar days and were accurate as of (date).
Please call (credit union telephone number)
to obtain current rate information.] You will
be paid this rate [for (time period)/until
(date)/for at least 30 calendar days].

NOTE: This provision reflects an accurate
statement for a fixed-rate, dividend-bearing
term share account. Interest-bearing term
share accounts would use the disclosure in
§1, above. Since account opening disclosures
may be provided to potential members re-
questing account information before opening
an account, and members opening new ac-
counts, information is provided indicating
that the rate may not be current, but that
the potential member or member may call
the credit union to obtain up-to-date infor-
mation. When opening a new account, of
course, a credit union could provide the con-
tractual rate alone, and delete the sentences
in brackets. Given the definition of fixed-
rate account in §707.2(n), credit unions offer-
ing fixed-rate accounts must contract to
hold rates steady for at least a 30-day period.
Thus, if the 30-day option of the last sen-
tence is not chosen, the period chosen must
be longer than 30 days.

3. Other Dividend-bearing Accounts

[As of [the last dividend declaration date/
(date)], the dividend rate was % with
an annual percentage yield (APY) of %
on your account. /or The prospective divi-
dend rate on your account is % with a
prospective APY of % for the current
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dividend period.] You will be paid this rate
for [(time period)/at least 30 calendar days].
or
[As of [the last dividend declaration date/
(date)], the dividend rate was % with
an annual percentage yield (APY) of %
on your account. /or The prospective divi-
dend rate on your account is % with an
annual percentage yield (APY) of ___ % for
this dividend period.] This rate will not
change unless the credit union notifies you
at least 30 calendar days prior to any change.
NoOTE: Credit unions may disclose the divi-
dend rate and annual percentage yield on ac-
counts as of the last dividend declaration
date. This necessitates inclusion of a disclo-
sure of the actual calendar date of the last
dividend declaration date. Additionally or
alternatively (if the last dividend rate could
be inaccurate), credit unions may disclose a
prospective dividend rate and a prospective
annual percentage yield. Such prospective
rates and yields must be estimated in good
faith, and must be declared at the proper
time if it is at all possible to do so. As for
the last sentence in these disclosures, this
provision reflects a credit union policy to set
prospective dividend rates for the next
month (or at least 30 days), quarter or other
period. Many credit unions, at their mid-
monthly board meeting, set prospective divi-
dend rates for the next month beginning on
the 1st day of the month and continuing to
the last day of the month. These rates must
be formalized or ratified at the end of a divi-
dend period. Given the timing of the board
meetings, the time to prepare and mail no-
tices and the 30 day period, it will often take
credit unions 45 to 60 days to effectively
change rates. For these reasons, the Board
strongly suggests that credit unions do not
offer fixed-rate, dividend-bearing accounts.

(11) Variable-Rate Accounts (§707.4(b)(1)(ii))

1. Interest-bearing Accounts

The interest rate on your deposit account
is %, with an annual percentage yield
(APY) of %. [For purposes of this dis-
closure, this is a rate and APY that were of-
fered within the most recent seven calendar
days and were accurate as of (date). Please
call (credit union telephone number) to ob-
tain current rate information.] The interest
rate and annual percentage yield may
change every (time period) based on [(name
of index)/the determination of the credit
union board of directors]. The interest rate
for your account will [never change by more
than % each (time period)/never be less/
more than %l/never exceed %
above or fall more than % below the
initial interest rate].

NoTe: This disclosure combines the re-
quirements of §707.4(b)(1)(1) with
§707.4(b)(1)(ii) for interest-bearing accounts.
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The variable nature of a deposit account usu-
ally is based on an external index or is set at
the discretion of the board. If another means
of rate setting is used, that, instead of the
proposed language, must be disclosed. Since
account opening disclosures may be provided
to potential members requesting account in-
formation before opening an account, and
members opening new accounts, information
is provided indicating that the rate may not
be current, but that the potential member or
member may call the credit union to obtain
up-to-date information. When opening a new
account, of course, a credit union could pro-
vide the contractual rate alone, and delete
the sentences in brackets. Rarely would
there be limitations on rate changes, but
language is provided for this situation in the
last sentence. Of course, it is only to be used
if it applies to an account.

2. Dividend-bearing Term Share Accounts

The dividend rate on your term share ac-
count is %, with an annual percentage
yield (APY) of %. [For purposes of this
disclosure, this is a rate and APY that were
offered within the most recent seven cal-
endar days and were accurate as of (date).
Please call (credit union telephone number)
to obtain current rate information.] The div-
idend rate and annual percentage yield may
change every (time period) based on [(name
of index)/the determination of the credit
union board of directors]. The dividend rate
for your account will [never change by more
than % each (time period)/never be less/
more than % I/never exceed %
above or fall more than % below the
initial dividend rate].

NoTE: This disclosure combines the re-
quirements of §707.4(b)(1)(1) with
§707.4(b)(1)(ii) for dividend-bearing, variable-
rate term share accounts. The variable na-
ture of a deposit account usually is based on
an external index or is set at the discretion
of the board. If another means of rate setting
is used, that, instead of the model language,
must be disclosed. Since account opening
disclosures may be provided to potential
members requesting account information be-
fore opening an account, and members open-
ing new accounts, information is provided in-
dicating that the rate may not be current,
but that the potential member or member
may call the credit union to obtain up-to-
date information. When opening a new ac-
count, of course, a credit union could provide
the contractual rate alone, and delete the
sentences in brackets. Rarely would there be
limitations on rate changes, but language is
provided for this situation in the last sen-
tence. Of course, it is only to be used if it ap-
plies to an account.
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3. Other Dividend-bearing Accounts

[As of [the last dividend declaration date/
(date)], the dividend rate was % with
an annual percentage yield (APY) of %
on your account. /or The prospective divi-
dend rate on your account is % with an
anticipated annual percentage yield (APY) of

% for the current dividend period.] The
dividend rate and annual percentage yield
may change every (dividend period) as deter-
mined by the credit union board of directors.

NoOTE: This language combines the require-
ments of §707.4(b)(1)(i) with §707.4(b)(1)(ii).
Credit unions may disclose the dividend rate
and annual percentage yield on accounts as
of the last dividend declaration date. This
necessitates inclusion of a disclosure of the
actual calendar date of the last dividend dec-
laration date or use of the phrase ““last divi-
dend declaration date’”. Additionally or al-
ternatively, credit unions may disclose a
prospective dividend rate and a prospective
annual percentage yield. Such prospective
rates and yields must be estimated in good
faith, and must be declared at the proper
time if it is at all possible to do so. As for
the last sentence in these disclosures, this
provision reflects the variable nature of the
account. Generally, there is only one vari-
able-rate feature for share accounts: the fre-
quency of dividend period rate changes (e.g.,
daily, weekly, monthly, quarterly, semi-an-
nually, annually). Normally, there are no
contractual limitations on share account
earnings (unless imposed by a regulator), nor
are earnings based on any internal or exter-
nal index. If contractual limitations or an
index are involved, however, those factors
would need to be disclosed (unless a regu-
lator orders otherwise).

(111) Stepped-Rate Accounts (§707.4(b)(1)(i))

1. Interest-bearing Accounts

The initial interest rate on your deposit
account is %. You will be paid that
rate [for (time period)/ until (date)]. After
that time, the interest rate for your deposit
account will be % and you will be paid
that rate [for (time period)/ until (date)]. The
annual percentage yield (APY) for your ac-
count is %. [For purposes of this disclo-
sure, this is a rate and APY that were offered
within the most recent seven calendar days
and were accurate as of (date). Please call
(credit union telephone number) to obtain
current rate information.] You will be paid
this rate [for (time period)/until (date)/for at
least 30 calendar days].

2. Dividend-bearing Term Share Accounts

The initial dividend rate on your term
share account is %. You will be paid
that rate [for (time period)/ until (date)].
After that time, the dividend rate for your

12 CFR Ch. VII (1-1-98 Edition)

term share account will be % and you
will be paid that rate [for (time period)/ until
(date)]. The annual percentage yield (APY)
for your account is %. [For purposes of
this disclosure, this is a rate and APY that
were offered within the most recent seven
calendar days and were accurate as of (date).
Please call (credit union telephone number)
to obtain current rate information.] You will
be paid this rate [for (time period)/until
(date)/for at least 30 calendar days].

3. Other Dividend-bearing Accounts

[As of [the last dividend declaration date/
(date)], the initial dividend rate on your ac-
count was %. /or The prospective divi-
dend rate on your account is %.] You
will be paid that rate [for (time period)/ until
(date)]. After that time, the prospective divi-
dend rate for your share account will be

% and you will be paid such rate [for
(time period)/ until (date)]. The annual per-
centage yield (APY) for your account is
%. You will be paid this rate for [(time
period)/at least 30 calendar days].

NOTE: Stepped-rate accounts are accounts
with two or more rates that take effect in
succeeding periods. The applicable rates and
time periods are known when the account is
opened. By nature these are fixed-rate ac-
counts and are usually associated with term
share (certificate) accounts. Accordingly, a
contract provision (for share accounts) to
change rates should be included.

(1v) Tiered-Rate Accounts (§707.4(b)(1)(i))
1. Interest-bearing Accounts

Tiering Method A

1* If your [daily balance/average daily bal-
ance] is $ or more, the interest rate
paid on the entire balance in your account
will be %, with an annual percentage
yield (APY) of %.

2* If your [daily balance/average daily bal-

ance] is more than $ , but less than
$ , the interest rate paid on the entire
balance in your account will be %, with

an APY of %.
3* If your [daily balance/average daily bal-

ance] is $ or less, the interest rate paid
on the entire balance will be % with an
APY of %.

[For purposes of this disclosure, this is a
rate and APY that were offered within the
most recent seven calendar days and were
accurate as of (date). Please call (credit
union telephone number) to obtain current
rate information.]

[Fixed-rate—You will be paid this rate [for
(time period)/until (date)/for at least 30 cal-
endar days]./ Variable-rate—The interest rate
and APY may change every (time period)
based on [(name of index)/ the determination
of the credit union board of directors.]
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NoOTE: Tiering Method A pays the stated in-
terest rate that corresponds to the applica-
ble deposit tier on the full balance in the ac-
count. This example contemplates a two-tier
system. The option (1, 2 or 3) most closely
matching the terms of the account should be
chosen as the appropriate disclosure. For
tiered-rate accounts, a disclosure may be
added about the currency of the rate, as is
provided in the first set of brackets. A dis-
closure regarding the fixed-rate or variable-
rate nature of the account must be added, as
is provided in the last set of brackets.

Tiering Method B

1* An interest rate of % will be paid
only on the portion of your [daily balance/
average daily balance] that is greater than
$ . The annual percentage yield (APY)
for this tier will range from % to

%, depending on the balance in the
account.

2* An interest rate of % will be paid
only on the portion of your [daily balance/
average daily balance] that is greater than
$ , but less than $ . The annual
percentage yield (APY) for this tier will
range from % to %, depending
on the balance in the account.

3* If your [daily balance/average daily bal-
ance] is $ or less, the interest rate
paid on the entire balance will be %,
with an annual percentage yield (APY) of

%.

[For purposes of this disclosure, this is a
rate and APY that were offered within the
most recent seven calendar days and were
accurate as of (date). Please call (credit
union telephone number) to obtain current
rate information.]

[Fixed-rate—You will be paid this rate [for
(time period)/until (date)/for at least 30 cal-
endar days]./ Variable-rate—The interest rate
and APY may change every (time period)
based on [(name of index)/ the determination
of the credit union board of directors.]

NoTeE: Tiering Method B pays different
stated interest rates corresponding to appli-
cable deposit tiers, on the applicable balance
in each tier of the account. For example, a
credit union might pay 3% interest on ac-
count funds of $500 or below, and pay 4% in-
terest on the portion of the same account
that exceeds $500. The example contemplates
an account with two tiers, but additional
tiers are possible. The option (1, 2 or 3) most
closely matching the terms of the account
should be chosen as the appropriate disclo-
sure. For tiered-rate accounts, a disclosure
may be added about the currency of the rate,
as is provided in the first set of brackets.

Tiered-rate accounts can be either fixed-
rate or variable-rate accounts. The last sen-
tence offers an option of either fixed-rate or
variable-rate disclosure. Thus, the disclo-
sures outlined above will be made in addition
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to either: (i) Disclosure of the period the
fixed-rates are in effect or (ii) the variable-
rate disclosures. Tiered-rate accounts are
also subject to the requirement for disclo-
sure of the balance computation method, see
paragraph (e) to this appendix.

2. Dividend-bearing Term Share Accounts

Tiering Method A

1* If your [daily balance/average daily bal-
ance] is $ or more, the dividend rate
paid on the entire balance in your account
will be %, with an annual percentage
yield (APY)of __ %.

2* If your [daily balance/average daily bal-
ance] is more than $ , but less than

$ , the dividend rate paid on the entire
balance in your account will be %,
with an APY of %.

3* If your [daily balance/average daily bal-

ance] is $ or less, the dividend rate
paid on the entire balance will be %
with an APY of %

[For purposes of this disclosure, this is a
rate and APY that were offered within the
most recent seven calendar days and were
accurate as of (date). Please call (credit
union telephone number) to obtain current
rate information.]

[Fixed-rate—You will be paid this rate [for
(time period)/until (date)/for at least 30 cal-
endar days]./ Variable-rate—The interest rate
and APY may change every (time period)
based on [(name of index)/ the determination
of the credit union board of directors.]

NoTE: Tiering Method A pays the stated
dividend rate that corresponds to the appli-
cable account balance tier on the full bal-
ance in the account. This example con-
templates a two-tier system. The option (1, 2
or 3) most closely matching the terms of the
account should be chosen as the appropriate
disclosure. For tiered-rate accounts, a dis-
closure may be added about the currency of
the rate, as is provided in the first set of
brackets. A disclosure regarding the fixed-
rate or variable-rate nature of the account
must be added, as is provided in the last set
of brackets.

Tiering Method B

1* A dividend rate of % will be paid
only on the portion of your [daily balance/
average daily balance] that is greater than
$ . The annual percentage yield (APY)
for this tier will range from % to

%, depending on the balance in the
account.

2* A dividend rate of % will be paid
only on the portion of your [daily balance/
average daily balance] that is greater than
$ , but less than $ . The annual
percentage yield (APY) for this tier will
range from % to %, depending
on the balance in the account.
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3* If your [daily balance/average daily bal-
ance] is $ or less, the dividend rate
paid on the entire balance will be %,

12 CFR Ch. VII (1-1-98 Edition)

yield (APY) of %. lor If your [daily
balance/average daily balance] is more than
$ , but is less than $ , a pro-

with an annual percentage yield (APY) of
%.

[For purposes of this disclosure, this is a
rate and APY that were offered within the
most recent seven calendar days and were
accurate as of (date). Please call (credit
union telephone number) to obtain current
rate information.]

[Fixed-rate—You will be paid this rate [for
(time period)/until (date)/for at least 30 cal-
endar days]./ Variable-rate—The interest rate
and APY may change every (time period)
based on [(name of index)/ the determination
of the credit union board of directors.]

NoTe: Tiering Method B pays different
stated dividend rates corresponding to appli-
cable account balance tiers, on the applica-
ble balance in each tier of the account. For
example, a credit union might pay 3% divi-
dend on account funds of $500 or below, and
pay 4% dividend on the portion of the same
account that exceeds $500. The example con-
templates an account with two tiers, but ad-
ditional tiers are possible. The option (1, 2 or
3) most closely matching the terms of the ac-
count should be chosen as the appropriate
disclosure. For tiered-rate accounts, a dis-
closure may be added about the currentness
of the rate, as is provided in the first set of
brackets.

Tiered-rate accounts can be either fixed-
rate or variable-rate accounts. The last sen-
tence offers an option of either fixed-rate or
variable-rate disclosure. Thus, the disclo-
sures outlined above will be made in addition
to either: (i) Disclosure of the period the
fixed-rates are in effect or (ii) the variable-
rate disclosures. Tiered-rate accounts are
also subject to the requirement for disclo-
sure of the balance computation method, see
paragraph (e) to this appendix.

3. Other Dividend-bearing Accounts

Tiering Method A

1* [As of [the last dividend declaration
date/ (date)], if your [daily balance/average
daily balance] was $ or more, the div-
idend rate paid on the entire balance in your
account was %, with an annual per-
centage yield (APY) of %. lor If your
[daily balance/average daily balance] is
$ or more, a prospective dividend rate
of % will be paid on the entire bal-
ance in your account with a prospective an-
nual percentage yield (APY) of % for
this dividend period.]

2* [As of [the last dividend declaration
date/ (date)], if your [daily balance/average
daily balance] was more than $ , but
was less than $ , the dividend rate
paid on the entire balance in your account
was %, with an annual percentage

spective dividend rate of ___ % will be
paid on the entire balance in your account
with a prospective annual percentage yield
(APY) of % for this dividend period.]

3* [As of the last dividend declaration date/
(date)], if your [daily balance/average daily
balance] was $_ or less, the dividend
rate paid on the entire balance in your ac-
count will be % with an annual per-
centage yield (APY) of %. lor If your
[daily balance/average daily balance] is
$ or less, the prospective dividend
rate of % will be paid on the entire
balance in your account with a prospective
annual percentage yield (APY) of %
for this dividend period.

[Fixed-rate—You will be paid this rate for
[(time period)/at least 30 calendar days]./
Variable-rate—The dividend rate and APY
may change every (dividend period) as deter-
mined by the credit union board of direc-
tors.]

NoTE: Tiering Method A pays the stated
dividend rate that corresponds to the appli-
cable deposit tier on the full balance in the
account. This example contemplates a two-
tier system. The option (1, 2 or 3) most close-
ly matching the terms of the account should
be chosen as the appropriate disclosure. For
tiered-rate accounts, a disclosure may be
added about the prospective rate. Note that
the prospective rate disclosure options
match the required tiered-rate disclosures
based on the previous dividend declaration
date. A disclosure regarding the fixed-rate or
variable-rate nature of the account must be
added, as is provided in the last set of brack-
ets.

Tiering Method B

1* [As of [the last dividend declaration
date/ (date)], a dividend rate of % was
paid only on the portion of your [daily bal-
ance/average daily balance] that was greater
than $ . The annual percentage yield
(APY) for this tier ranged from % to

%, depending on the balance in the
account. /or A prospective dividend rate of

% will be paid only on the portion of
your [daily balance/average daily balance]
that is greater than $ with a prospec-
tive annual percentage yield (APY) ranging
from % to %, depending on
the balance in the account, for this dividend
period.]

2* [As of [the last dividend declaration
date/ (date)], a dividend rate of % was
paid only on the portion of your [daily bal-
ance/average daily balance] that was greater
than $ but less than $ . The an-
nual percentage yield (APY) for this tier
ranged from % to %, depend-
ing on the balance in the account. /or A pro-
spective dividend rate of % will be
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paid only on the portion of your [daily bal-
ance/average daily balance] that is greater
than $ , but less than $ ] with a
prospective annual percentage yield (APY)
ranging from % to %, depend-
ing on the balance in the account, for this
dividend period.]

3* [As of [the last dividend declaration
date/ (date)], if your [daily balance/average
daily balance] was $ or less, the divi-
dend rate paid on the entire balance was

%, with an annual percentage yield
(APY) of %. lor If your [daily balance/
average daily balance] was $ or less,
the prospective dividend rate paid on the en-

tire balance in your account will be %
with a prospective annual percentage yield
(APY) of % for this dividend period.

NoTE: Tiering Method B pays different
stated dividend rates corresponding to appli-
cable account tiers, on the applicable bal-
ance in each tier of the account. For exam-
ple, a credit union might pay a 3% dividend
on account funds of $500 or below, and pay a
4% dividend on the portion of the same ac-
count that exceeds $500. The example con-
templates an account with two tiers, but ad-
ditional tiers are possible. The option (1, 2 or
3) most closely matching the terms of the ac-
count should be chosen as the appropriate
disclosure. Note that the prospective rate
disclosure options match the required tiered-
rate disclosures based on the previous divi-
dend declaration date.

Tiered-rate accounts can be either fixed-
rate or variable-rate accounts. The last sen-
tence offers an option of either fixed-rate or
variable-rate disclosures. Thus, the disclo-
sures outlined above must be made in addi-
tion to either: (i) Disclosure of the period the
fixed-rates are in effect or (ii) the variable-
rate disclosures. Tiered-rate accounts are
also subject to the requirement for disclo-
sure of the balance computation method, see
paragraph (e) to this appendix.

(B) Nature of Dividends (§707.4(b)(8))

Dividends are paid from current income
and available earnings, after required trans-
fers to reserves at the end of a dividend pe-
riod.

NoTE: The Board of Directors declares divi-
dends based on current income and available
earnings of the credit union after providing
for the required reserves at the end of the
month. The dividend rate and annual per-
centage yield shown may reflect either the
last dividend declaration date on the account
or the earnings the credit union anticipates
having available for distribution. This dis-
closure only applies to share and share draft
(as opposed to deposit) accounts and should
be grouped with the Rate Information to
make the disclosures more meaningful. This
disclosure also does not apply to term share
accounts for reasons discussed in the supple-
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mentary information regarding §§707.3(e) and
707.4(b)(8).

(c) Compounding and Crediting (8§ 707.4(b)(2))

[Dividends/Interest] will be compounded
(frequency) and will be credited (frequency).

and, if applicable:

If you close your [share/deposit] account
before [dividends/interest] [are/is] paid, you
will not receive the accrued [dividends/inter-
est].

and, if applicable (for dividend-bearing ac-
counts):

For this account type, the dividend period
is (frequency), for example, the beginning
date of the first dividend period of the cal-
endar year is (date) and the ending date of
such dividend period is (date). All other divi-
dend periods follow this same pattern of
dates. The dividend declaration date follows
the ending date of a dividend period, and for
the example is (date).

NoOTE: Where the word ‘‘(frequency)’” ap-
pears, time periods must be inserted to coin-
cide with those specified in board resolutions
of each credit union’s board of directors. A
disclosure of dividend period was added to
§707.4(b)(2)(i) in the final rule to assist mem-
bers in knowing when dividend rate and APY
disclosures would be given by a credit union
using the optional statement rule of
§707.6(a). The dividend declaration date is
important for purposes of §707.4(a)(2)(ii), re-
quest disclosures, §707.4(b)(2), account open-
ing disclosures, and §707.8(c)(2), advertising
disclosures. The Board believes that this is
critical information for dividend-bearing ac-
counts, but that provision by an example
(whether of the first dividend period of the
year, or of any randomly chosen dividend pe-
riod) is favorable to providing a list of such
dates for the entire year or for a period of
years (although these methods would also be
permissible). As noted in the supplementary
information to §707.2(j), dividend declaration
date, the dividend period and actual dividend
distribution date may vary. Thus, it is pos-
sible for crediting periods and dividend peri-
ods not to coincide, though the Board be-
lieves that credit unions should make every
effort to attempt to coordinate the two peri-
ods.

(D) Minimum Balance Requirements

(§707.4(b)(3)(i))

(i) To open the account

The minimum balance required to open
this account is $
or, for first share account at a credit union

The minimum required to open this ac-
count is the purchase of a (par value of a
share) share in the credit union.

(ii) To avoid imposition of fees
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You must maintain a minimum daily bal-
ance of $ in your account to avoid a
service fee. If, during any (time period), your
account balance falls below the required
minimum daily balance, your account will
be subject to a service fee of $ for
that (time period).
or

You must maintain a minimum average
daily balance of $ in your account to
avoid a service fee. If, during any (time pe-
riod), your average daily balance is below
the required minimum, your account will be
subject to a service fee of $ for that
(time period).

(iii) To obtain the annual percentage yield
disclosed

You must maintain a minimum daily bal-
ance of $ in your account each day to
obtain the disclosed annual percentage yield.

or

You must maintain a minimum average
daily balance of $ in your account to
obtain the disclosed annual percentage yield.

(iv) Absence of minimum balance requirements

No minimum balance requirements apply
to this account.

(v) Par value

The par value of a share in this credit
union is $

NOTE: Where the words ““‘(time period)’ ap-
pear, time periods should be inserted to coin-
cide with those specified in board resolutions
of each credit union’s board of directors. As
the supplementary information to
§707.4(b)(3)(i) explains, the par value of a
share to establish membership is a critical
disclosure to be made to potential members
of credit unions. The par value disclosure is
required by §707.4(b)(3)(i) as being analogous
to a minimum balance account opening re-
quirement.

(E) Balance Computation Method
(§707.4(b)(3)(ii))

(i) Daily Balance Method

[Dividends/Interest] [are/is] calculated by
the daily balance method which applies a
daily periodic rate to the balance in the ac-
count each day.

(ii) Average Daily Balance Method

[Dividends/Interest] [are/is] calculated by
the average daily balance method which ap-
plies a periodic rate to the average daily bal-
ance in the account for the period. The aver-
age daily balance is calculated by adding the
balance in the account for each day of the
period and dividing that figure by the num-
ber of days in the period.

NoTE: Any explanation of balance com-
putation method must contain enough infor-
mation for members to grasp the means by
which dividends or interest will be cal-
culated on their accounts. Using a shorthand
form, such as ‘“‘day in/day out’ for the daily

12 CFR Ch. VII (1-1-98 Edition)

balance method or ‘‘average balance’ for the
average daily balance method, without more
information, is insufficient. In addition, any
disclosure based on the equivalency of the
two allowable methods, such as stating that
the average daily balance method was the
same as the daily balance method, is imper-
missible and misleading.

(F) Accrual of Dividends/Interest on Noncash
Deposits (§704.4(b)(3)(iii))

[Dividends/Interest] will begin to accrue on
the business day you [place/deposit] noncash
items (e.g. checks) to your account.

or

[Dividends/Interest] will begin to accrue no
later than the business day we receive provi-
sional credit for the [placement/deposit] of
noncash items (e.g. checks) to your account.

NoTE: Accrual information is not included
in the explanation of balance computation
method required by §707.4(b)(4)(ii). In addi-
tion, the disclosures required by TISA do not
affect the substantive requirements of the
EFAA and Regulation CC.

The EFAA and Regulation CC control, and
any modifications to them should occasion
credit unions to revisit this disclosure with a
view to revising it to reflect current law.

(G) Fees and Charges (§707.4(b)(4))

The following fees and charges may be as-
sessed against your account:

(Service/explanation)—$
(Servicelexplanation)—$___

NOTE: Fees and charges may be disclosed in
an account disclosure, or separately in a
Rate and Fee Schedule (see section B-11 of
this appendix). In either event, the disclo-
sure should also specify when the fee will be
assessed by using phrases such as ‘“‘per
item,” “per month,” or “‘per inquiry.”’

(H) Transaction Limitations (§ 707.4(b)(5))

The minimum amount you may [withdraw/
write a draft for] is $

During any statement period, you may not
make more than six withdrawals or transfers
to another credit union account of yours or
to a third party by means of a preauthorized
or automatic transfer or telephonic order or
instruction. No more than three of the six
transfers may be made by check, draft, debit
card, if applicable, or similar order to a third
party. If you exceed the transfer limitations
set forth above in any statement period,
your account will be subject to [closure by
the credit union/a fee of $

NoOTE: This paragraph satisfies the require-
ments of §707.4(b)(6) with respect to Regula-
tion D limitations on share accounts and
money market accounts. These are some of
the more common limitations applicable.
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The credit union reserves the right to re-
quire a member intending to make a with-
drawal from any account (except a share
draft account) to give written notice of such
intent not less than seven days and up to 60
days before such withdrawal.

NoOTE: This disclosure is limited to federal
credit unions with Bylaws containing this
limitation. See Standard Federal Credit Union
Bylaws, Art. 111, section 5(a). Similar disclo-
sures are required of any state-chartered
credit unions having similar limitations in
their bylaws, or under state law. This limita-
tion does not directly relate to the ‘‘num-
ber’” or ‘““amount’” of transactions, and ac-
cordingly, may not be necessary under
§707.4(b)(5), but would, if applicable, be re-
quired by §707.3(b).

(1) Disclosures Related to Term Share Accounts
(8707.4(b)(6))

(i) Time requirements
Your account will mature on (date).

or

Your account will mature after (time pe-
riod).

(ii) Early withdrawal penalties

We [will/may] impose a penalty if you
withdraw [any/all] of the [funds/principal] in
your account before the maturity date. The
penalty will equal [ [days’/weeks’/
months’] [dividends/interest] on your ac-
count.

or

We [will/may] impose a penalty of
$ if you withdraw [any/all] of the
[funds/principal] before the maturity date.

If you withdraw some of your funds before
maturity, the [dividend/interest] rate for the
remaining funds in your account will be

%, with an annual percentage yield of
%.

NOTE: In most cases, the dividend rate and
annual percentage yield on the funds remain-
ing in the account after early withdrawal are
the same as before the withdrawal. Accord-
ingly, the disclosure of dividend rate and an-
nual percentage yield after withdrawal is re-
quired only if the dividend rate and APY will
change.

(1) Withdrawal of Dividends/Interest Prior to
Maturity

The annual percentage yield is based on an
assumption that [dividends/interest] will re-
main in the account until maturity. A with-
drawal will reduce earnings.

NoOTE: This disclosure may be used if the
credit union compounds dividends/interest
and allows withdrawal of accrued dividends/
interest before maturity. This disclosure
alerts members that the annual percentage
yield is based on an assumption that the
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dividends/interest remain on deposit until
maturity.

(1v) Renewal Policies

1. Automatically Renewable Term Share
Accounts

Your term share account will automati-
cally renew at maturity. You will have a
grace period of [calendar/business]
days after the maturity date to withdraw the
funds in the account without being charged
an early withdrawal penalty.

or

Your term share account will automati-
cally renew at maturity. There is no grace
period following the maturity of this ac-
count.

2. Non-Automatically Renewable Term Share
Accounts

This account will not renew automatically
at maturity. If you do not renew the ac-
count, your account will [continue to earn/
no longer earn] [dividends/interest] after the
maturity date.

NoOTE: These disclosures should agree with
the necessary pre-maturity notices for term
share accounts in B-3 of this appendix.

(J) Bonuses (§704.4(b)(7))

You will [be paid/receive] [$ /(de-
scription of item)] as a bonus [when you open
the account/on (date)].

You must maintain a minimum [daily bal-
ance/average daily balance] of $ to
obtain the bonus.

To earn the bonus, [$ lyour entire
principal] must remain on deposit [for (time
period)/until (date)].

NoOTE: These disclosures follow the require-
ments of §707.4(b)(7) and should be used as
applicable. Further information may also be
added, especially if it clarifies the conditions
and timing of receiving the bonus, or better
informs the member about the bonus.

B-2 MODEL CLAUSES FOR CHANGES IN TERMS
(§707.5(A))

On (date), the (type of fee) will increase to

On (date), the [dividend/interest] rate on
your account will decrease to %, with
an annual percentage yield (APY) of %.

On (date), the [minimum daily balance/av-
erage daily balance] required to avoid impo-
sition of a fee will increase to $

NoOTE: These examples apply to the more
common changes necessitating a change in
terms notice. However, any change, amend-
ment or modification reducing the APY or
adversely affecting the members holding
such accounts must be disclosed. For such
changes not contemplated by the model
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clauses, the Board recommends the use of as
simple language as possible to convey the
change, along with cross-referencing to the
particular sections or paragraph numbers of
the account opening disclosures, when to do
so

will assist members in reviewing and under-
standing the change.

B-3 MODEL CLAUSES FOR PRE-MATURITY NoO-
TICES FOR TERM SHARE ACCOUNTS (§707.5(B—

D))
(A) Maturity Date
Your term share account will mature on

(B) Nonrenewal

Unless your term share account is re-
newed, it will not accrue further [dividends/
interest] after the maturity date.

(c) Rate Information

The [dividend/interest] rate and annual
percentage yield that will apply to your
term share account if it is renewed have not
yet been determined. That information will
be available on . After that date, you
may call the credit union during regular
business hours at (telephone number) to find
out the [dividend/interest] rate and annual
percentage yield (APY) that will apply to
your term share account if it is renewed.

NOTE: Pre-maturity notices should follow
the requirements of §707.5(b-d) as closely as
possible. Care should be taken to explain any
grace periods used. See discussion of use of
alternative timing in supplementary infor-
mation to §707.2(o) and §707.5(b-d).

B-4 SAMPLE FORM (SIGNATURE CARD/
APPLICATION FOR MEMBERSHIP)

Application for Membership/Account Signature
Card

ACCOUNT NUMBER

(last name) (first name) (middle name)

(street address) (apartment number)

(city) (state) (zip code)

(home telephone number) (business tele-
phone number)

(Social Security # or TIN) (date of birth)

(mother’s maiden name) (employer, occu-
pation)

I hereby make application for membership
in and agree to conform to the Bylaws, as
amended, of Credit Union (the

12 CFR Ch. VII (1-1-98 Edition)

“Credit Union”’). | certify that: | am within
the field of membership of this Credit Union;
the information provided on this application
is true and correct; and my signature on this
card applies to all accounts under my name
at this Credit Union. | also agree to be bound
to the terms and conditions of any account
that | have in the Credit Union now or in the
future.

(signature of applicant)

This application approved
the (Check one)

(date) by

( ) Board ( ) Exec. Committee
() Membership Officer
Signed:
(Secretary; Exec. Cmte. Member, or

Membership Officer)

NoTE: This form is modeled on NCUA Form
FCU 150, Application for Membership, as dis-
cussed in the Accounting Manual for FCUs,
§§5030.1, 5150.3. It is noted that other infor-
mation can also be requested on the signa-
ture card, as long as it is in accordance with
federal and state laws. For example, infor-
mation identifying the member, such as a
state driver’s license number, could be
added. The types of accounts that the signa-
ture applies to could be specified. Further-
more, the Board notes that this card con-
tains much identification information that
may not be necessary for all credit unions;
common sense should guide credit union
boards of directors in designing their appli-
cations for membership/signature cards.
However, the Board believes that the infor-
mation solicited on this form is reasonable
and prudent for many credit unions. Payable
on death designations, joint account lan-
guage required under state law, life savings
beneficiary designations, and other like vari-
ations and designations may be added to the
card if so desired. The proposed signature
card/ application for membership form con-
tained taxpayer certification language. One
commenter noted that the IRS may always
change its requirements in this area, which
are beyond the authority of the Board.
Therefore, the Board has deleted reference to
the IRS taxpayer certification required by 26
USC 3406, but notes that such certification
must be made in accordance with applicable
law and IRS rules. The information may be
included on the front and back of a standard
size signature card, or on the front of a large
size signature card. However, no account
terms may be included on a signature card
unless a copy of the signature card is pro-
vided to the member at the time of account
opening. The Board recommends that credit
unions refrain from this practice, and in-
stead use standard account disclosures. One
reason for this is that if laws, regulations or
credit union policies change, discrepancies
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may result between them and the earlier sig-
nature card terms. Given the longevity of
credit union membership, signature cards
may well be in use for up to or over a cen-
tury. In addition, as signature cards are rel-
atively small, they probably will not contain
enough space to make all desired and re-
quired disclosures. Fragmentation of terms,
some on signature cards, some on separate
disclosures, could easily lead to member con-
fusion. As terms are usually construed
against the drafter, credit unions should be
very careful in their use of account terms
and conditions varying from those provided
as model clauses and sample forms in this
appendix.

B-5 SAMPLE FORM (TERM SHARE
(CERTIFICATE) ACCOUNT)

Term Share Certificate

Date Issued

Account Number

Certificate Number

Social Security Number

This is to certify that (name(s))
[is/ are] the owner(s) of a
share certificate account in the
Credit Union (the “‘Credit Union’’)
in the amount of Dollars
€ ). This term share certificate ac-
count may be redeemed on (maturity date)
only upon presentation of the cer-
tificate to the Credit Union. The dividend
rate of this certificate account is % with
an annual percentage yield of ___ %. The an-
nual percentage yield and dividend rate as-
sume that dividends are to be [check one] (
) added to principal/( ) paid to regular share
account number / () mailed to
owner(s). This account is subject to all terms
and conditions stated in the Term Share Cer-
tificate Account Disclosures, as they may be
amended from time to time, and incor-
porates the same by reference into this
agreement.

term

Authorized signature

Authorized signature

NoTE: This form is modeled on NCUA Form
FCU 107SCP, Credit Union Share Certificate,
as discussed in the Accounting Manual for
FCUs, §§5030.1, 5150.6. It is simplified to re-
flect the term share (certificate) account
agreement, the parties involved, the matu-
rity term and the annual percentage yield
and dividend rate. All other terms are incor-
porated by reference. This should allow the
credit union maximum flexibility in fashion-
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ing certificate, and other term share ac-
count, products. If a credit union so desired,
other terms and conditions could be incor-
porated into the term share certificate itself,
as long as a copy is presented to the member
at the account opening. Care should also be
taken to ensure that the term share certifi-
cate format addresses any necessary state
law concerns. As the FRB’s Regulation D on
reserve requirements permits all term share
accounts to be represented by a transferable
or nontransferable, or a negotiable or non-
negotiable, certificate, instrument, pass-
book, statement or otherwise, and still be
considered a ‘“time deposit’’, the Board has
made no entry on this sample form regarding
such terms, leaving the decision instead to
each credit union’s board of directors. 12
CFR 202.4(c)(2).

B-6 SAMPLE FORM (REGULAR SHARE
ACCOUNT DISCLOSURES)

Regular Share Account Disclosures

1. Rate information. As of April 1, 1995, the
dividend rate was 5.00% and the annual per-
centage yield (APY) was 5.13% on your regu-
lar share account. In addition, the credit
union estimates a prospective dividend rate
of 5.25% and a prospective APY of 5.39% on
your share account for this dividend period.
The dividend rate and annual percentage
yield may change every quarter as deter-
mined by the credit union board of directors.

2. Compounding and crediting. Dividends
will be compounded daily and will be cred-
ited quarterly. For this account type, the
dividend period is quarterly, for example, the
beginning date of the first dividend period of
the calendar year is January 1 and the end-
ing date of such dividend period is March 31.
All other dividend periods follow this same
pattern of dates. The dividend declaration
date follows the ending date of a dividend pe-
riod, and for the example is April 1. If you
close your regular share account before divi-
dends are credited, you will not receive ac-
crued dividends.

3. Minimum balance requirements. The mini-
mum balance to open this account is the pur-
chase of a $5 share in the Credit Union. You
must maintain a minimum daily balance of
$500 in your account to avoid a service fee. If,
during any day during a quarter, your ac-
count balance falls below the required mini-
mum daily balance, your account will be
subject to a service fee of $5 for that quarter.

4. Balance computation method. Dividends
are calculated by the daily balance method
which applies a daily periodic rate to the
principal in your account each day.

5. Accrual of dividends. Dividends will begin
to accrue on the business day you deposit
noncash items (e.g., checks) to your account.

6. Fees and charges. The following fees and
charges may be assessed against your ac-
count.
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. Statement copies—$5.00 per statement.

. Account inquiries—$3.00 per inquiry.

. Dormant account fee—$10.00 per month.
. Wire transfers—$8.00 per transfer.

. Minimum balance service fee—$5.00 per
quarter.

f. Share transfer—$1.00 per transfer.

g. Excessive share withdrawals $1.00 per
item.

7. Transaction limitations. During any state-
ment period, you may not make more than
six withdrawals or transfers to another cred-
it union account of yours or to a third party
by means of a preauthorized or automatic
transfer or telephonic order or instruction.
No more than three of the six transfers may
be made by check, draft, debit card, if appli-
cable, or similar order to a third party. If
you exceed the transfer limitations set forth
above in any statement period, your account
will be subject to closure by the credit union
or to a fee of $1.00 per item.

8. Nature of dividends. Dividends are paid
from current income and available earnings,
after required transfers to reserves at the
end of a dividend period.

9. Bylaw Requirements. A member who fails
to complete payment of one share within

of his admission to membership,
or within from the increase in the
par value in shares, or a member who re-
duces his share balance below the par value
of one share and does not increase the bal-
ance to at least the par value of one share
within of the reduction may be
terminated from membership at the end of a
dividend period. [All blanks should be filled
with time chosen by credit union board of di-
rectors, but must be at least 6 months.]
Shares may be transferred only from one
member to another, by written instrument
in such form as the Credit Union may pre-
scribe. The Credit Union reserves the right,
at any time, to require members to give, in
writing, not more than 60 days notice of in-
tention to withdraw the whole or any part of
the amounts so paid in by them. No member
may withdraw shareholdings that are
pledged as required on security on loans
without the written approval of the credit
committee or a loan officer, except to the ex-
tent that such shares exceed the member’s
total primary and contingent liability to the
Credit Union. No member may withdraw any
shareholdings below the amount of his/her
primary or contingent liability to the Credit
Union if he/she is delinquent as a borrower,
or if borrowers for whom he/she is comaker,
endorser, or guarantor are delinquent, with-
out the written approval of the credit com-
mittee or loan officer.

10. Par value of shares; Dividend period. The
par value of a regular share in this Credit
Union is $5. The dividend period of the Credit
Union is quarterly.

11. National Credit Union Share Insurance
Fund. Member accounts in this Credit Union

PO 0OCTW

12 CFR Ch. VII (1-1-98 Edition)

are federally insured by the National Credit
Union Share Insurance Fund.

12. Other Terms and Conditions. [In this
item, which may be titled or subdivided in
any manner by each credit union, NCUA sug-
gests that the following issues be covered or
handled: Statutory lien or setoff; expenses
(garnishments and bankruptcy orders and
holds on account); joint ownership accounts;
trust accounts; payable-on-death accounts;
retirement accounts; Uniform Transfer to
Minor Act accounts; sole proprietorship ac-
counts; escrow and custodial accounts; cor-
poration accounts; not-for-profit corporation
accounts; voluntary association accounts;
partnership accounts; public unit accounts;
powers of attorney (guardianship orders); tax
disclosures and certifications; Uniform Com-
mercial Code variances; amendments; reli-
ance on signature card; change of address;
incorporations of other documents by ref-
erence, such as expedited funds availability
policies, service charges schedules or elec-
tronic banking disclosures; ability to sus-
pend services; and operational matters (stop
payment orders—verbal and written, satis-
factory identification, refusal of deposits not
in proper form, wire transfers, stale check
deposits, availability of periodic statements
or passbook feature.)]

NoTE: This form is modeled on the share
account disclosures in the Accounting Manual
for FCUs, §5150.7. The disclosures are for a
variable-rate, daily balance method dividend
calculation regular share account in an FCU
with a $500 minimum balance to avoid serv-
ice fees. For the example, the account was
opened on May 1, 1995. Other terms are self-
explanatory. The dividend rate paid and an-
nual percentage yield disclosures will reflect
the prospective dividend rate for a given div-
idend period. Item nos. 1-8 reflect standard
TISA and part 707 disclosures discussed in
sections B-1 through B-3 of this appendix.
Note that if the credit union limits the max-
imum amount of shares which may be held
by one member under NCUA Standard FCU
Bylaws, Art. Ill, section 2, that this should
be stated in item no. 7, transaction limita-
tions. Item no. 9 reflects various terms pro-
vided in Art. Ill, sections 3-6 of the NCUA
Standard FCU Bylaws. If this were a passbook
account, then the requirements of Art. 1V,
Receipting for Money—Passbooks, in the
NCUA Standard FCU Bylaws would also be in-
cluded in item no. 9. Item no. 10 reflects the
par value amount of regular shares in a fed-
eral credit union, pursuant to section 117 of
the FCU Act, 12 U.S.C. 117, and Art. X1V, sec-
tion 3 of the NCUA Standard FCU Bylaws. It
also states the dividend period of the credit
union, which is set by the board of directors.
Item no. 11 addresses the requirements of 12
CFR part 740. Nonfederally insured credit
unions (NICUs) would be expected to disclose
information required by section 151 of the
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Federal Deposit Insurance Corporation Im-
provement Act of 1991. 12 USC 1831t. By De-
cember 19, 1992, all NICUs were required to
include conspicuously on all periodic state-
ments of account, signature cards, pass-
books, share certificates and other similar
instruments of deposit and in all advertising
a notice that the credit union is not feder-
ally insured. Additional disclosures will be
required of NICUs by June 19, 1994. Item no.
12 is inserted to ensure that credit unions
add other account terms and conditions not
covered by the proposed regulation. These
sorts of terms are contemplated by proposed
§707.3(b), requiring that the disclosures re-
flect the terms of the legal obligation be-
tween the member and the credit union. This
list is not meant to be exhaustive, but to
give a general idea of other topics often cov-
ered in share account contracts. Item no. 12
is not expressly required by either TISA or
part 707, but any of these terms that are dis-
closed must be accurate and not misleading.
Also the Board strongly recommends that
such terms are included in account opening
disclosures to inform the membership and to
clearly set forth the legal relationship be-
tween the members and their credit union.

B-7 SAMPLE FORM (SHARE DRAFT ACCOUNT
DISCLOSURES)

Share Draft Account Disclosures

1. Rate information. As of January 1, 1995,
the dividend rate was 3.00% and the annual
percentage yield (APY) was 3.04% on your
share account. In addition, the prospective
dividend rate on your account is 3.15% with
a prospective annual percentage yield (APY)
of 3.20% for the current dividend period. The
dividend rate and APY may change every
dividend period as determined by the credit
union board of directors.

2. Compounding and crediting. Dividends
will be compounded monthly and will be
credited monthly. For this account type, the
dividend period is monthly, for example, the
beginning date of the first dividend period of
the calendar year is January 1 and the end-
ing date of such dividend period is January
31. All other dividend periods follow this
same pattern of dates. The dividend declara-
tion date follows the ending date of a divi-
dend period, and for the example above is
February 1. If you close your share draft ac-
count before dividends are credited, you will
not receive accrued dividends.

3. No Minimum balance requirements apply to
this account.

4. Balance computation method. Dividends
are calculated by the average daily balance
method which applies a periodic rate to the
average daily balance in the account for the
period. The average daily balance is cal-
culated by adding the balance in the account
for each day of the period and dividing that
figure by the number of days in the period.
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5. Accrual of dividends. Dividends will begin
to accrue no later than the business day we
receive provisional credit for the placement
of noncash items (e.g. checks) to your ac-
count.

6. Fees and charges. The following fees and
charges may be assessed against your ac-
count.

a. Statement copies—$5.00 per statement.

b. Account inquiries—$3.00 per inquiry.

c. Dormant account fee—$10.00 per month.

d. Wire transfers—$8.00 per transfer.

e. Overdrafts/Returned Items—$5.00 per
draft.

f. Share transfer—$1.00 per transfer.

g. Excessive share withdrawals—$1.00 per
item.

h. Certified checks—$5.00 per check.

i. Stop Payment Order—$5.00 per order.

j. Check Printing Fee—$12.00 per 200 checks
(varies depending on style of check ordered).

7. No transaction limitations apply to this ac-
count.

8. Nature of dividends. Dividends are paid
from current income and available earnings,
after required transfers to reserves at the
end of a dividend period.

9. Bylaw Requirements. A member who fails
to complete payment of one share within

of his admission to membership,
or within from the increase in the
par value in shares, or a member who re-
duces his share balance below the par value
of one share and does not increase the bal-
ance to at least the par value of one share
within of the reduction may be
terminated from membership at the end of a
dividend period. [All blanks should be filled
with time chosen by credit union board of di-
rectors, but must be at least 6 months.]
Shares may be transferred only from one
member to another, by written instrument
in such form as the Credit Union may pre-
scribe. The Credit Union reserves the right,
at any time, to require members to give, in
writing, not more than 60 days notice of in-
tention to withdraw the whole or any part of
the amounts so paid in by them. Shares paid
in under an accumulated payroll deduction
plan may not be withdrawn until credited to
a member’s account. No member may with-
draw shareholdings that are pledged as re-
quired on security on loans without the writ-
ten approval of the credit committee or a
loan officer, except to the extent that such
shares exceed the member’s total primary
and contingent liability to the Credit Union.
No member may withdraw any shareholdings
below the amount of his/her primary or con-
tingent liability to the Credit Union if he/she
is delinquent as a borrower, or if borrowers
for whom he/she is comaker, endorser, or
guarantor are delinquent, without the writ-
ten approval of the credit committee or loan
officer.

10. Par value of shares; Dividend period. The
par value of a regular share in this Credit
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Union is $5. The dividend period of the Credit
Union is monthly, beginning on the first of a
month and ending on the last day of the
month.

11. National Credit Union Share Insurance
Fund. Member accounts in this Credit Union
are federally insured by the National Credit
Union Share Insurance Fund.

12. Other Terms and Conditions. [See section
B-6, item 12, of this appendix].

NoTE: This form is modeled on the share
account disclosures in the Accounting Manual
for FCUs, §5150.7. The disclosures are for a
variable-rate, average daily balance method
dividend calculation share draft account in
an FCU with no minimum balance require-
ment. For purposes of this example, the ac-
count was opened on January 15, 1995. The
Credit Union has monthly dividend periods.
Other terms are self-explanatory. The divi-
dend rate paid and annual percentage yield
disclosures will reflect the prospective divi-
dend rate for a given dividend period. The
disclosures are very similar to the ones in
section B-6 of appendix B, except for the roll-
back and par value disclosures, which have
been removed from the final rule and appen-
dices.

B-8 SAMPLE FORM (MONEY MARKET SHARE
ACCOUNT DISCLOSURES)

Money Market Share Account Disclosures

1. Rate information. As of January 1, 1995, if
your average daily balance was $500 or more,
the dividend rate paid on the entire balance
in your account was 4.75%, with an annual
percentage yield (APY) of 4.85%. If your av-
erage daily balance is $500 or more, a pro-
spective dividend rate of 4.95% will be paid
on the entire balance in your account with a
prospective APY of 5.00% for this dividend
period on your account. The dividend rate
and APY may change every dividend period
as determined by the credit union board of
directors.

2. Compounding and crediting. Dividends
will be compounded monthly and will be
credited quarterly. If you close your share
money market account before dividends are
credited, you will not receive accrued divi-
dends.

3. Minimum balance requirements. The mini-
mum balance required to open this account
is $500. You must maintain a minimum daily
balance of $500 in your account to avoid a
service fee. If, during any (time period), your
account falls below the required minimum
daily balance, your account will be subject
to a service fee of $5 for that (time period).

4. Balance computation method. Dividends
are calculated by the average daily balance
method which applies a periodic rate to the
average daily balance in your account for
the period. The average daily balance is cal-
culated by adding the principal in the ac-
count for each day of the period and dividing
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that figure by the number of days in the pe-
riod.

5. Accrual of dividends. Dividends will begin
to accrue on the business day you deposit
noncash items (e.g., checks) to your account.

6. Fees and charges. The following fees and
charges may be assessed against your ac-
count.

a. Statement copies—$5.00 per statement.

b. Account inquiries—$3.00 per inquiry.

c. Dormant account fee—$10.00 per month.

d. Wire transfers—$8.00 per transfer.

e. Minimum balance service fee—$5.00 per
(time period).

f. Share transfer—$1.00 per transfer.

g. Excessive share withdrawals—$1.00 per
item.

h. Certified checks—$5.00 per check.

i. Stop Payment Order—$5.00 per order.

j. Check Printing Fee—$12.00 per 200 checks
(varies depending on style of check ordered).

7. Transaction limitations. During any state-
ment period, you may not make more than
six withdrawals or transfers to another cred-
it union account of yours or to a third party
by means of a preauthorized or automatic
transfer or telephonic order or instruction.
No more than three of the six transfers may
be made by check, draft, debit card, if appli-
cable, or similar order to a third party. If
you exceed the transfer limitations set forth
above in any statement period, your account
will be subject to closure by the credit union
or to a fee of $1.00 per item.

8. Nature of dividends. Dividends are paid
from current income and available earnings,
after required transfers to reserves at the
end of a dividend period.

9. Bylaw Requirements. [This section should
reflect any requirements concerning share
accounts in the FISCU’s bylaws or charter.]

10. Par value of shares; Dividend period. The
par value of a regular share in this Credit
Union is $50. The dividend period of the Cred-
it Union is monthly, beginning on the first of
a month and ending on the last day of the
month.

11. National Credit Union Share Insurance
Fund. Member accounts in this Credit Union
are federally insured by the National Credit
Union Share Insurance Fund.

12. Other Terms and Conditions. [See section
B-6, item 12, of this appendix.]

NoTE: This form is modeled on the share
account disclosures in the Accounting Man-
ual for FCUs, §5150.7 and on the share draft
account disclosures in section B-7 of this ap-
pendix. The disclosures are for a variable-
rate, tiered-rate (method A, option 1), aver-
age daily balance method dividend calcula-
tion, money market share account in a
FISCU with a $500 minimum balance to open
the account and to avoid service fees. For
purposes of this example, the account was
opened on January 29, 1995. Other terms are
self-explanatory. The dividend rate paid and
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annual percentage yield disclosures will re-
flect the prospective dividend rate for a
given dividend period. Note that the con-
tents of Item 9, Bylaw requirements, must be
tailored to the specific bylaws of a FISCU or
NICU. Also note the high par value amount
in Item 10.

B-9 SAMPLE FORM (TERM SHARE
(CERTIFICATE) ACCOUNT DISCLOSURES)

Term Share (Certificate) Account Disclosures

1. Rate information. [Repeat rates disclosed
on face of term share certificate, see §B-5,
Sample Form (Term Share (Certificate) Ac-
count)].

2. Compounding and crediting. Dividends
will be compounded monthly and will be
credited annually. If you close your certifi-
cate account before dividends are credited,
you will not receive accrued dividends.

3. Minimum balance requirements. The
minium balance required to open this ac-
count is $500.

4. Balance computation method. Dividends
are calculated by the daily balance method,
which applies a daily periodic rate to the
principal in your account each day.

5. Accrual of dividends. Dividends will begin
to accrue on the business day you deposit
noncash items (e.g., checks) to your account.

6. Fees and charges. The following fees and
charges may be assessed against your ac-
count.

a. Statement copies—$5.00 per statement.

b. Account inquiries—$3.00 per inquiry.

c. Share transfer— $1.00 per transfer.

7. Transaction limitations. After the account
is opened, you may not make deposits into
the account until the maturity date stated
on the certificate.

8. Maturity date. Your account will mature
on January 1, 1996.

9. Early withdrawal penalties. We may im-
pose a penalty if you withdraw any of the
funds before the maturity date. The penalty
will equal three months’ dividends on your
deposit.

10. Renewal policies. Your certificate ac-
count will automatically renew at maturity.
You will have a grace period of 10 business
days after the maturity date to withdraw the
funds in the account without being charged
an early withdrawal penalty.

11. Bonus. You will receive a new (insert
brand name) toaster-oven as a bonus when
you open the account after December 31,
1994, and before June 30, 1995. You must
maintain your entire principal on deposit
until the maturity date of your certificate
account to obtain the bonus.

12. [Reserved]

13. Bylaw Requirements. [This section
should reflect any requirements concerning
share accounts in the FISCU’s bylaws or
charter.]
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14. Par value of shares; Dividend period. The
par value of a regular share in this Credit
Union is $25. The dividend period of the Cred-
it Union on this type of account is annual,
beginning on the date the account is opened,
and ending on the stated maturity date, un-
less renewed.

15. National Credit Union Share Insurance
Fund. Member accounts in this Credit Union
are federally insured by the National Credit
Union Share Insurance Fund.

16. Other Terms and Conditions. [See section
B-6, item 12, of this appendix.]

NoOTE: Even though this disclosure if for an
account at a FISCU, this form is modeled on
the share account disclosures in the Account-
ing Manual for FCUs, §5150.7 and upon the
regular share account disclosures in section
B-6 of this appendix. The disclosures are for
a fixed-rate, daily balance method dividend
calculation, automatically renewing term
share certificate account in a FISCU with a
$500 minimum balance to open the account
and a ten day grace period. For the example,
the account is opened on January 1, 1995 and
matures on January 1, 1996. Other terms are
self-explanatory. The dividend rate paid and
annual percentage yield disclosures reflect
the contracted, prospective dividend rate for
a given dividend period. Note the special dis-
closures for term share certificate accounts,
items nos. 8-10. Note also the bonus disclo-
sure, item no. 11.

B-10 SAMPLE FORM (PERIODIC STATEMENT)

Periodic Statement

Member Name

Account Number

[Transaction account activity by date.]
[Average daily balance of $1,500 for the
month, daily compounding.]

Your account earned $6.72, with an annual
percentage yield earned of 5.40%, for the
statement period from May 1 through and in-
cluding May 31. In addition, your account
earned $15 in extraordinary dividends for this
period. Any fees assessed against your ac-
count are shown in the body of the periodic
statement and are identified by the code at
the bottom margin of this statement.

Service Charge Codes

SC-1
SC-2
SC-3
SC-4
SC-5
SC-6
SC-7
SC-8
SC-9
SC-10

Stop Payment Order Fee
Statement Copy Fee

Draft Return Fee

Transfer from Shares

Microfilm Copy

Share Draft Printing Fee
Dormant Account Fee

Wire Transfer Fee

Excessive Share Withdrawal Fee
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Other Transactions

D Dividends

EC Error Correction

OR Overdraft Returned

OL Overdraft Loan

OS Overdraft Share Transfer

NoTE: This form is modeled on the share
draft statement of account, Form FCU 107G-
SD, in the Accounting Manual for FCUs,
§5150.4. All information is self-explanatory.
Codes of transactions are not required, but
are a common credit union practice. The in-
formation regarding fees could also be in-
cluded on the line of the periodic statement
showing when the fees were debited from the
account. Alternatively, a credit union could
show all fees debited against the account for
the statement period in a special area of the
periodic statement. Clarity to the member of
the required information—annual percentage
yield earned; amount of dividends; fees im-
posed and length of period—is the important
goal. An additional disclosure regarding the
dollar value of any extraordinary dividends
earned must be added to those statements
showing the payment of such extraordinary
dividends to the member.

B-11 SAMPLE FORM (RATE AND FEE
SCHEDULE)

Rate and Fee Schedule

This Rate and Fee Schedule for all Ac-
counts sets forth certain conditions, rates,
fees and charges applicable to your regular
share, share draft, and money market ac-
counts at the Federal Credit Union
as of [insert date of delivery to
member]. This schedule is incorporated as
part of your account agreement with the

Federal Credit Union.

Regular Share

Dividend Rate as of Last Dividend Declara-
tion Date %.

Annual Percentage Yield as of Last Divi-
dend Declaration Date %.

Prospective Dividend Rate %.

Prospective Annual Percentage

%.
Dividends Compounded [Annually, Semi-

Yield

annually, Quarterly, Monthly, Weekly,
Daily].

Dividends Credited—At close of a dividend
period.

Dividend Period [Annually, Semiannually,
Quarterly, Monthly, Weekly, Daily].

Minimum Opening Deposit $5.00 par value
share.

Minimum Monthly Balance
amount].

[None, $

Share Draft

Dividend Rate as of Last Dividend Declara-
tion Date %.
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Annual Percentage Yield as of Last Divi-

dend Declaration Date %.
Prospective Dividend Rate %.
Prospective Annual Percentage Yield
%.

Dividends Compounded [Annually, Semi-
annually, Quarterly, Monthly, Weekly,
Daily].

Dividends Credited—At close of a dividend
period.

Dividend Period [Annually, Semiannually,
Quarterly, Monthly, Weekly, Daily].

Minimum Opening Deposit [None, $
amount].
Minimum Monthly Balance [None, $
amount].

Money Market

Dividend Rate as of Last Dividend Declara-
tion Date %.

Annual Percentage Yield as of Last Divi-
dend Declaration Date %.

Prospective Dividend Rate %.

Prospective Annual Percentage

%.
Dividends Compounded [Annually, Semi-

Yield

annually, Quarterly, Monthly, Weekly,
Daily].

Dividends Credited—At close of a dividend
period.

Dividend Period [Annually, Semiannually,
Quarterly, Monthly, Weekly, Daily].

Minimum Opening Deposit [None, $
amount].
Minimum Monthly Balance [None, $
amount].

The following fees may be assessed in con-
nection with your accounts:

FEES APPLICABLE TO ALL ACCOUNTS

Returned item fee—$___ .00 per item.

Account reconciliation fee—$__ .00 per
hour.

Statement copies fee—$___ .00 per state-
ment.

Certified draft fee—$____ .00 per draft.

Wire transfer fee—$___ .00 per transfer.

Account inquiry fee—$ .00 per inquiry.

Dormant account fee—$___ .00 per month.

Minimum balance service fee—$ .00 per
day.

Share transfer fee—$ .00 per transfer.

Excessive share withdrawals fee—$ .00
per item.

SHARE DRAFT ACCOUNT FEES

Monthly service fee—$ .00 per month.
Overdraft transfers fee—$ .00 per over-
draft.

Drafts returned insufficient funds fee—
$___ .00 per draft.
Stop payment order fee—$___ .00 per order.
Draft copy fee—$___ .00 per copy.

Check printing fee—$ .00 per 200 drafts.
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MONEY MARKET SHARE ACCOUNT FEES

Monthly service fee—$___ .00 per month.

Check printing fee—$___ .00 per 200 drafts.

NoTe: This illustration is for use of an
FCU. The information provided on a Rate
and Fee Schedule can be presented in any
format. To ensure that it is a part of the ac-
count agreement, if used, it should be incor-
porated by reference into the appropriate
share account disclosures. The figures used
are illustrative only, except for the overdraft
transfer fee of $1.00 per overdraft and the ex-
cessive share transfer fee of $1.00 per item,
which are set in the NCUA Standard FCU By-
laws, Art. 111, sections 4 and 5(f), respec-
tively.

[58 FR 50445, Sept. 27, 1993, as amended at 59
FR 13436, 13437, Mar. 22, 1994]

APPENDIX C TO PART 707—OFFICIAL
STAFF INTERPRETATIONS

Introduction

1. Official status. This commentary is the
means by which the staff of the Office of
General Counsel of the National Credit
Union Administration issues official staff in-
terpretations of Part 707 of the NCUA Rules
and Regulations. Good faith compliance with
this commentary affords protection from li-
ability under section 271(f) of the Truth in
Savings Act (TISA), 12 U.S.C. 4311.

Section 707.1—Authority, Purpose, Coverage,
and Effect on State Laws

(c) Coverage

1. Foreign applicability. Part 707 applies to
all credit unions that offer share and deposit
accounts to residents (including resident
aliens) of any state as defined in §707.2(v)
and that offer accounts insurable by the Na-
tional Credit Union Share Insurance Fund
(NCUSIF) whether or not such accounts are
insured by the NCUSIF. Corporate credit
unions designated as such by NCUA under 12
CFR 704.2 (definition of ‘“‘corporate credit
union’’) are exempt from part 707.

2. Persons who advertise accounts. Persons
who advertise accounts are subject to the ad-
vertising rules. This includes agent and
agented accounts, such as a member who
subdivides interests in a jumbo term share
certificate account for sale to other parties
or among members who form a certificate
account investment club. For example, if an
agent places an advertisement that offers
members an interest in an account at a cred-
it union, the advertising rules apply to the
advertisement, whether the account is held
by the agent or directly by the member.

3. Nonautomated credit unions. Nonauto-
mated credit unions with an asset size of $2
million or less, after subtracting any non-
member deposits, are exempt from TISA and
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part 707. NCUA defines a ‘‘nonautomated
credit union” as a credit union without suffi-
cient data processing capability and capac-
ity to establish, operate and maintain a
share and loan software system to timely
and accurately process all account trans-
actions of all members. The nonautomated
credit union exemption is available to all
credit unions meeting the asset size and au-
tomation standards of this comment, includ-
ing newly chartered credit unions. If any of
the credit unions eligible for this exemption
grow to have more than $2 million in assets
as of December 31 of any year, the NCUA
Board will require such credit unions to com-
ply with TISA and part 707 on January 1 of
one year after such credit union loses its ex-
emption eligibility. Similarly, if a credit
union becomes sufficiently automated to op-
erate a complete share and loan system, such
credit union will be entitled to the same
compliance phase-in period.

(d) Effect on State Laws

1. Preemption of state laws/Inconsistent re-
quirements. State law requirements that are
inconsistent with the requirements of TISA
and part 707 are preempted to the extent of
the inconsistency. A state law is inconsist-
ent if it requires a credit union to make dis-
closures or take actions that contradict the
requirements of the federal law. A state law
is also contradictory if it requires the use of
the same term to represent a different
amount or a different meaning than the fed-
eral law, requires the use of a term different
from that required in the federal law to de-
scribe the same item, or permits a method of
calculating dividends or interest on an ac-
count different from that required in the fed-
eral law.

2. Preemption determinations. A credit
union, state, or other interested party may
request the Board to determine whether a
state law requirement is inconsistent with
the federal requirements. A request for a de-
termination should be addressed to NCUA'’s
Office of General Counsel, 1775 Duke Street,
Alexandria, VA 22314. Written preemption re-
quests should cite (or include a copy of) the
allegedly inconsistent state law, dem-
onstrate the inconsistency with TISA and
part 707 and the burden on credit unions, and
formally request a preemption determina-
tion. The Office of General Counsel may pro-
vide other interested parties, particularly af-
fected states, an informal opportunity to
comment on any request for a preemption
determination, unless it finds that such no-
tice and opportunity for comment would be
impracticable, unnecessary, or contrary to
the public interest. NCUA will publicize any
preemption determinations using any means
readily at its disposal.

3. Effect of preemption determinations. After
the Board, through its Office of General
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Counsel, determines that a state law is in-
consistent, a credit union may not make dis-
closures using the inconsistent term or take
actions relying on the inconsistent law.

4. Reversal of determination. The Board re-
serves the right to reverse a determination
for any reason bearing on the coverage or ef-
fect of state or federal law.

Section 707.2—Definitions

(a) Account

1. Covered accounts. Examples of accounts
subject to the regulation are:
i. Dividend-bearing and

accounts.

ii. Non-dividend-bearing and non-interest-
bearing accounts.

iii. Accounts opened as a condition of ob-
taining a credit card.

iv. Escrow accounts with a consumer pur-
pose, such as an account established by a
member to escrow rental payments, pending
resolution of a dispute with the member’s
landlord.

v. Accounts held by a parent or custodian
for a minor under a state’s Uniform Gift to
Minors Act (or Uniform Transfers to Minors
Act).

vi. Individual retirement accounts (IRAS)
and simplified employee pension (SEP) ac-
counts.

vii. Payable-on-Death (POD) or ‘‘Totten
trust’” accounts.

2. Other accounts. Examples of accounts not
subject to the regulation are:

i. Mortgage escrow accounts for collecting
taxes and property insurance premiums.

ii. Accounts established to make periodic
disbursements on construction loans.

iii. Trust accounts opened by a trustee pur-
suant to a formal written trust agreement
(not merely declarations of trust on a signa-
ture card such as a ‘““Totten trust,” or an
IRA or SEP account).

iv. Accounts opened by an executor in the
name of decedent’s estate.

v. Accounts of individuals operating busi-
nesses as sole proprietors.

vi. Certificates of indebtedness. Some cred-
it unions borrow funds from their members
through a certificate of indebtedness that
sets forth the terms and conditions of the re-
payment of the borrowing, such as federal
credit unions do through 12 CFR 701.38. Such
an account does not represent an account in
a credit union and is not covered by part 707.

vii. Unincorporated nonbusiness associa-
tion accounts.

3. Other investments. The term ‘‘account”
does not apply to these products. Examples
of products not covered are:

i. Government securities.

ii. Mutual funds.

iii. Annuities.

iv. Securities or obligations of a credit
union.

interest-bearing
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v. Contractual arrangements such as re-
purchase agreements, interest rate swaps,
and bankers acceptances.

vi. Purchases of U.S. Savings
through a credit union.

vii. Services offered through a group pur-
chasing plan or a credit union service organi-
zation (CUSO).

4. Options. All dividend-bearing and inter-
est-bearing accounts are either fixed-rate or
variable-rate accounts.

5. Use of synonyms. Generally, it is not the
purpose of part 707 to prohibit specific de-
scriptive terms for accounts. For example,
credit unions can use adjectives and trade
names to describe accounts such as ‘“‘Best
Share Draft Account,” or ““Ultra Money Mar-
ket Share Account.” Synonyms for share,
share draft, money market share, and term
share accounts may be used to describe var-
ious types of credit union share and deposit
accounts as long as the synonym is accurate
and not misleading and, for account disclo-
sures, is used in conjunction with the correct
legal term. For example, the following syno-
nyms may be used:

i. The term ‘‘checking account’” may be
used to describe share draft accounts.

ii. The term ““money market account’” may
be used to describe money market share ac-
counts.

iii. The term ‘‘savings account” may be
used to describe regular share and share ac-
counts.

iv. The terms ‘‘share certificate, certifi-
cate account,” or ‘“‘certificate’”” may be used
to describe share certificates and other divi-
dend-bearing term share accounts.

v. However, under no circumstances may a
credit union describe a share account as a
deposit account, or vice versa. For example,
the term ‘“‘certificate of deposit’”” or *““CD”
may not be used to describe share certifi-
cates and other dividend-bearing term share
accounts. Similarly, the terms ‘‘time ac-
count” (used in Regulation DD, 12 CFR
230.2(u)) and ‘“time deposit’”’ (used in Regula-
tion D, 12 CFR 204.2(c)) may not be used to
describe term share accounts.

Bonds

IERNTS

(b) Advertisement

1. Covered messages. Advertisements include
commercial messages in visual, oral, or print
media that invite, offer, or otherwise an-
nounce generally to members and potential
members the availability of member ac-
counts such as:

i. Telephone solicitations.

ii. Messages on automated teller machine
(ATM) screens (including any printout).

iili. Messages on a computer screen in a
credit union’s lobby (including any printout)
other than a screen viewed solely by the
credit union’s employee.

iv. Messages in a newspaper, magazine, or
promotional flyer or on radio or television.
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v. Messages promoting an account that are
provided along with information about the
member’s existing account at a credit union
and that promote another account at the
credit union (such as account promotional
messages on the periodic statement).

2. Other messages. Examples of messages
that are not advertisements are:

i. Rate sheets published in newspapers,
periodicals, or trade journals (unless the
credit union or share and deposit broker that
offers accounts at the credit union pays a fee
to have the information included or other-
wise controls publication).

ii. Telephone conversations initiated by a
member or potential member about an ac-
count.

iii. An in-person discussion with a member
about the terms for a specific account.

iv. Information provided to members about
their existing accounts, such as on IRA dis-
bursements, notices for automatically re-
newable term share accounts sent before re-
newal, or current rates recorded on a voice
response machine.

(c) Annual Percentage Yield.

1. General. The annual percentage yield
(APY) is required for disclosures for new ac-
counts, oral responses to inquiries about
rates; disclosures provided upon request; ini-
tial disclosures (if the credit union chooses
to provide full disclosures instead of the ab-
breviated notice); notices prior to the re-
newal of a term share account, if known at
the time the notice is sent, and in advertis-
ing. The annual percentage yield shows the
total amount of dividends for a 365 day pe-
riod (or a 366 day period for a leap year) on
an assumed principal amount based on the
dividend rate and frequency of compounding
as a percentage of the assumed principal (for
accounts such as share or share draft ac-
counts) or for the total amount of dividends
over the term of the account for term share
accounts. The annual percentage yield as-
sumes the principal amount remains in the
account for 365 days (366 days for leap year)
or for the term of the account.

2. How Annual Percentage Yield Differs from
Annual Percentage Yield Earned. The annual
percentage yield (APY) differs from the an-
nual percentage yield earned (APYE). The
annual percentage yield earned is required
for periodic statements only. The annual
percentage yield earned shows the total
amount of dividends earned for the dividend
or statement period as a percent of the ac-
tual average daily balance in the member’s
account. Unlike the annual percentage yield,
the annual percentage yield earned is af-
fected by additions and withdrawals during
the period. The annual percentage yield and
the annual percentage yield earned must be
calculated according to the formulas pro-
vided in Appendix A to this rule.
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(d) Average Daily Balance Method

1. General. One of the two required methods
(the daily balance is the other) of determin-
ing the balance upon which dividends must
be accrued and paid. The average daily bal-
ance method requires the application of a
periodic rate to the average daily balance in
the account for the average daily balance
calculation period. The average daily bal-
ance is determined by adding the full
amount of principal in the account for each
day of the period and dividing that figure by
the number of days in the period.

(e) Board.
1. General. The NCUA Board.

() Bonus

1. General. Bonuses include items of value
offered as incentives to members, such as an
offer to pay the final installment deposit for
a holiday club account if the final install-
ment is over $10. Bonuses do not include the
payment of dividends (including extraor-
dinary dividends), the waiver or reduction of
a fee, the absorption of expenses, non-divi-
dend membership benefits, or other consider-
ation aggregating $10 or less per year.

2. Examples. The following are examples of
bonuses.

i. A credit union offers $25 to potential
members for becoming a member and open-
ing an account. The $25 could be provided by
check, cash, or direct deposit.

ii. A credit union offers $25 to a member
with only a regular share account to open a
share draft account. The $25 could be pro-
vided by check, cash, or direct deposit.

iii. A credit union offers a portable radio
with a value of $20 to members and potential
members for opening a share draft account.

iv. A credit union pays the final install-
ment deposit for a holiday club account if
over $10.

3. Examples not comprising bonuses. The fol-
lowing are examples of items that are not bo-
nuses:

i. Discount coupons distributed by credit
unions for use at restaurants or stores.

ii. A credit union offers $20 to any member
if the member is responsible for encouraging
a potential member to open an account. The
$20 is not a bonus because the $20 is not paid
to the individual opening the account. Any
item, including cash, given or offered to a
third party (that is not a joint member or
joint owner in an account being opened) in
exchange for a member or potential member
opening (or a member renewing or adding to)
an account is not a bonus.

iii. A credit union offers $25 to a member if
the member can locate his name in the body
of a newsletter.

iv. Life savings benefits. Many credit
unions offer life savings benefits to bene-
ficiaries of deceased members. Because the
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benefit accrues to a third party, such life
savings plans offered are not bonuses.

v. A credit union offers to pay annual
membership dues in a benevolent organiza-
tion for a class of members.

4. De minimis rule. Items with a de minimis
value of $10 or less are not bonuses. Credit
unions may rely on the valuation standard
used by the Internal Revenue Service (IRS)
to determine if the value of the item is de
minimis. Items required to be reported by the
credit union under IRS rules are bonuses
under this regulation. Examples of items of
de minimis values are:

i. Disability insurance premiums on a
share account valued at an amount of $10 or
less per year.

ii. Coffee mugs, T-shirts or other merchan-
dise with a market value of $10 or less per
year.

5. Aggregation. In determining if an item
valued at $10 or less is a bonus, credit unions
must aggregate per account per calendar
year items that may be given to members. In
making this determination, credit unions ag-
gregate per account only the market value of
items that may be given for a specific pro-
motion. To illustrate, assume a credit union
offers in January to give members an item
valued at $7 for each calendar quarter during
the year that the average account balance in
a share draft account exceeds $10,000. The
bonus rules are triggered, since members are
eligible under the promotion to receive up to
$28 during the year. However, the bonus rules
are not triggered if an item valued at $7 is
offered to members opening a share draft ac-
count during the month of January, even
though in November the credit union intro-
duces a new promotion that includes, for ex-
ample, an offer to existing share draft
accountholders for an item valued at $8 for
maintaining an average balance of $5,000 for
the month.

6. Waiver or reduction of a fee or absorption
of expenses. Bonuses do not include value re-
ceived by members through the waiver or re-
duction of fees for credit union-related serv-
ices (even if the fees waived exceed $10), such
as the following:

i. Waiving a safe deposit box rental fee for
one year for members who open a new ac-
count.

ii. Waiving fees for travelers checks for
members, and waiving check and share draft
printing fees.

iii. Nondiscriminatorily waiving all fees
for a particular class of members, such as
seniors or minors.

iv. Discounts on interest rates charged for
loans at the credit union.

v. Rebates of loan interest already paid by
a member.

vi. Discounts on application fees charged
for loans at the credit union.

vii. Packaged, linked, or tied-account serv-
ices.

12 CFR Ch. VII (1-1-98 Edition)

7. Non-dividend membership benefits. Such
benefits are not bonuses because they are
sporadic in nature, often difficult to value,
and providing non-dividend membership ben-
efits is a long-standing unique credit union
practice. (See commentary to §707.2(r) for
examples of such benefits.)

(g) Credit Union

1. General. Includes credit unions in the
United States, Puerto Rico, Guam, U.S. Vir-
gin Islands, and U.S. territories. Applies to
credit unions whether or not the accounts in
the credit union are federally, state, pri-
vately insured, or uninsured.

(h) Daily Balance Method

1. General. One of the two required methods
(the average daily balance is the other) of
determining the balance upon which divi-
dends must be accrued and paid. The daily
balance method requires the application of a
daily periodic rate to the full amount of
principal in the account each day.

(i) Dividend and Dividends

1. General. Member savings placed in share
accounts are equity investments, and the re-
turns earned on these accounts are divi-
dends. Federal credit unions may only offer
dividend-bearing and non-dividend-bearing
share accounts. State-chartered credit
unions may offer both share and deposit ac-
counts if permitted by state law. State law,
including without limitation regulations and
official interpretations, will determine if re-
turns earned in accounts in state-chartered
credit unions are dividends. Dividends ex-
clude the payment of a bonus or other con-
sideration worth $10 or less given during a
year, the waiver or reduction of a fee, the ab-
sorption of expenses, non-dividend member-
ship benefits and extraordinary dividends.
Dividend-bearing accounts must be either
fixed-rate or variable-rate accounts.

2. Procedure. Credit unions must follow ap-
propriate law (state law for state-chartered
credit unions and federal law for federal
credit unions) in determining dividend poli-
cies and declaring dividends. Generally, divi-
dends may be viewed as a portion of the
available account and undivided earnings of
the credit union which is set apart, after re-
quired transfer to reserves, by valid act of
the board of directors, for distribution
among the members. As a matter of legal
procedure, members are usually not entitled
to dividends until the following steps are
completed: (1) The board of the credit union
develops a nondiscriminatory dividend pol-
icy, by establishing dividend periods, divi-
dend credit determination dates dividend
distribution dates, any associated penalties
(if applicable), and the method of dividend
computation for each type of share account;
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(2) the provisions for required transfers to re-
serves are made; (3) sufficient and available
prior and/or current earnings are available at
the end of the dividend period; (4) the board
formally makes a dividend declaration in ac-
cordance with the credit union’s dividend
policy; and (5) dividends must be paid to
members by a credit to the appropriate share
account, payment by check or share draft, or
by a combination of the two methods.

3. When available. Credit unions must fol-
low the law of their primary chartering au-
thority to determine when dividends are
available. Generally, it is the declaration of
the dividend itself which creates the divi-
dend and the member has no right to receive
a dividend until it is so declared. The deci-
sion of when to declare dividends lies within
the official discretion of each credit union’s
board of directors and cannot be abrogated
by contract. An agreement to pay dividends
on a share account is generally interpreted
not as an obligation to pay the stipulated
dividends absolutely and unconditionally,
but as an undertaking to pay them out of the
earnings when sufficiently accumulated from
which dividends in general are properly pay-
able. Generally, ‘‘prospective rates” are
rates set in good faith in advance of the close
of a dividend period, that may be altered if
sufficient funds are not available, or in the
event of a superseding event, such as a
strike, plant closure, significant fluctuation
in market rates and/or a significant change
in financial structure, natural disaster or
emergency that alters the assumptions
under which the ‘‘prospective rates’” were
made. It is the intent of TISA that all disclo-
sure be accurate when made, and credit
unions are urged to make every effort to rat-
ify disclosed ‘“‘prospective rates.” ‘“‘Prospec-
tive rates”” may also be referred to as ‘“‘pro-
jected rates’ or similar wording, but not as
‘“‘estimated rates.”” (See comment 3(b)-2, pro-
hibiting use of estimates).

4. Sample dividend resolutions. (i) The fol-
lowing resolution may be used where the div-
idend rates are set after the close of a divi-
dend period.

RESOLUTION OF BOARD OF DIRECTORS FOR THE
DECLARATION OF DIVIDENDS

Al , certify that | am Sec-
retary of Credit Union Board
of Directors, and that the following is a cor-
rect copy of the resolution for declaring divi-
dend adopted by the Credit
Union at a meeting of the Board of Directors
duly and properly held on ,
19 . This resolution appears in the min-
utes of this meeting and has not been re-
scinded or modified.

B. Resolved, that

(1) The Board of Directors has developed a
nondiscriminatory dividend policy, by estab-
lishing dividend periods, dividend credit de-
termination dates, dividend distribution
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dates, any associated penalties (if applica-
ble), and the method of dividend computa-
tion for each type of share account;

(2) The required transfers to reserves have
been made; and

(3) Sufficient and available prior and/or
current earnings are available at the end of
this dividend period.

C. Resolved, further, that the Board of Di-
rectors now formally makes a dividend dec-
laration in accordance with the Credit
Union’s dividend policy and authorizes that
on , 19 , dividends must be
paid to members by a credit to the appro-
priate share account, payment by share draft
or by a combination of the two methods.

D. | further certify that the Board of Di-
rectors of this Credit Union has, and the
time of adoption of this resolution had, full
power and lawful authority to adopt the
foregoing resolutions and that this resolu-
tion revokes any prior resolution.

In witness whereof, this is my signature
and the date on which | signed this Resolu-
tion.

Signature

Date

[Attach list of accounts with dividend rates
for each type of account.]

(ii) The following resolution may be used
where the dividend rates are set before the
close of a dividend period.

RESOLUTION OF BOARD OF DIRECTORS FOR THE
DECLARATION OF DIVIDENDS

Al , certify that | am the
Secretary of Credit Union,
and that the following is a correct copy of
the resolution for declaring dividends adopt-
ed by the Credit Union at a
meeting of the Board of Directors duly and
properly held on ,
19 . This resolution appears in
the minutes of that meeting and has not
been rescinded or modified.

B. Resolved, that the Board of Directors
has adopted a nondiscriminatory dividend
policy, by establishing dividend periods, divi-
dend credit determination dates, dividend
distribution dates, any associated penalties
(if applicable) and the method of dividend
computation for each type of share account.

C. Resolved, that it is the policy and prac-
tice of the Board of Directors to meet peri-
odically to establish prospective dividend
rates for each type of dividend-bearing share
account.

D. Resolved, that if the required transfers
to reserves have been made and there are
sufficient and available prior and/or current
earnings available at the end of a dividend
period, the officers of the Credit Union are
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authorized to pay dividends at the rate pro-
spectively established by the Board of Direc-
tors for each account for the dividend period.
The officers may pay the dividends without
any further action of the Board of Directors.
The act of paying the dividends shall con-
stitute the declaration of the dividends and
shall be a ratification of the prospective div-
idend rate.

In witness whereof, this is my signature
and the date on which | signed this Resolu-
tion.

Signature

Date

[Attach list of accounts with prospective div-
idend rates for each type of account.]

5. Referencing. Except where specifically
stated otherwise, use of the term ‘“‘share’ in
part 707, as in ‘‘share account,” also refers to
“deposit,” as in ‘“‘deposit account,” where
appropriate (for interest-bearing or non-in-
terest-bearing deposit accounts at some
state-chartered credit unions).

(j) Dividend Declaration Date

1. General. The importance of the dividend
declaration date is to tie the last paid divi-
dend to a certain period of time to place
members and potential members on notice
that the last paid dividend is different from
the next dividend to be paid. In order to
achieve this purpose, a credit union may use
any of the following methods:

i. “As of 3/15/95” (the date the board of di-
rectors last met and declared the last paid
dividend).

ii. ““As of 3/31/95 (the last day of the last
dividend period upon which a dividend has
been paid).

iii. “For the period 1/1/95 to 3/31/95 (the
last dividend period upon which a dividend
has been paid).

iv. “For the first quarter of 1995’ (the last
dividend period upon which a dividend has
been paid).

v. “For April 1995 (the last dividend pe-
riod upon which a dividend has been paid).

vi. “As of the last dividend declaration
date’ (the last dividend period upon which a
dividend has been paid).

(k) Dividend Period

1. General. The dividend period is to be set
by a credit union’s board of directors for
each account type, e.g., regular share, share
draft, money market share, and term share.
The most common dividend periods are
weekly, monthly, quarterly, semi-annually,
and annually. Dividend periods need not
agree with calendar months, e.g., a monthly
dividend period could begin March 15 and end
April 14.

12 CFR Ch. VII (1-1-98 Edition)

(I) Dividend Rate

1. General. The dividend rate does not re-
flect compounding. Compounding is reflected
in the “annual percentage yield’ definition.

2. Referencing. Except where specifically
stated otherwise, use of the term ‘‘dividend
rate” in part 707 also refers to ‘‘interest
rate,” where appropriate (for interest-bear-
ing and non-interest-bearing deposit ac-
counts at some state-chartered credit
unions).

(m) Extraordinary Dividends

1. General. The definition encompasses all
irregularly scheduled and declared dividends,
and as dividends, extraordinary dividends are
exempt from the ‘‘bonus’’ disclosure require-
ments. Extraordinary dividends do not have
to be disclosed on account disclosures, but
the dollar amount of an extraordinary divi-
dend credited to the account during the
statement period does have to be separately
disclosed on the periodic statement for the
dividend period during which the extraor-
dinary dividends are earned. Extraordinary
dividends, like ordinary dividends, do not in-
clude the payment of a bonus or other con-
sideration worth $10 or less given during a
year, the waiver or reduction of a fee, the ab-
sorption of expenses or non-dividend mem-
bership benefits. See comments 2(f) 1
through 7 and 2(i) 1 through 4. Extraordinary
dividends may be calculated by any means
determined by the board of directors of a
credit union and may not be used in the an-
nual percentage yield earned calculation.

2. Use of synonym. Extraordinary dividends
may be described as ‘*bonus dividends.”

(n) Fixed-Rate Account

1. General. Includes all accounts in which
the credit union, by contract, agrees to give
at least 30 days advance written notice of de-
creases in the dividend rate. Thus, credit
unions can decrease rates only after provid-
ing advance written notice of rate decreases,
e.g., a “‘change-in-terms notice.”’

(0) Grace Period

1. General. A period after maturity of an
automatically renewing term share account
during which the member may withdraw
funds without being assessed a penalty. Use
of a ‘‘grace period” is discretionary, not
mandatory. This definition does not refer to
the *‘grace period’ account, which is a syno-
nym for ‘“‘federal rollback method” or “‘in by
the 10th” accounts, which are prohibited by
TISA and part 707.

(p) Interest

1. General. Member savings placed in de-
posit accounts are debt investments, and the
return earned on these accounts is interest.
Federal credit unions are not authorized to
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offer any interest-bearing deposit accounts.
State-chartered credit unions may offer both
share and deposit accounts if permitted by
state law. State law, including without limi-
tation regulations and official interpreta-
tions, will determine if returns earned in ac-
counts in state-chartered credit unions are
interest. Interest excludes the payment of a
bonus or other consideration worth $10 or
less given during a year, the waiver of reduc-
tion of a fee, the absorption of expenses, non-
dividend membership benefits, and extraor-
dinary dividends.

2. Differences between dividends and interest.
Generally, dividends are returns on an eq-
uity investment (shares); interest is return
on a debt investment (deposits). Dividends,
in general, are not properly payable until de-
clared at the close of a dividend period; in-
terest, in general, is properly payable daily
according to the deposit contract. Dividend
rates are prospective until actually declared;
interest rates are set according to contract
in advance and are earned on that basis.
Share accounts establish a member (owner)/
credit union (cooperative) relationship; de-
posit accounts establish a depositor (credi-
tor)/depository (debtor) relationship.

3. Referencing. Except where specifically
stated otherwise, use of the terms ‘‘divi-
dend” or ‘“‘dividends’ in part 707 also refers
to “‘interest”” where appropriate (for inter-
est-bearing and non-interest-bearing deposit
accounts at some state-chartered credit
unions).

(9) Member

1. Professional capacity. Examples of ac-
counts held by a natural person in a profes-
sional capacity for another are:

i. Attorney-client trust accounts.

ii. Trust, estate and court-ordered ac-
counts.

iii. Landlord-tenant security accounts.

2. Other accounts. Examples of accounts not
held in a professional capacity include ac-
counts held by parents for a child under the
Uniform Gifts to Minors Act (or Uniform
Transfers to Minors Act.

3. Retirement plans. IRAs and SEP accounts
are member accounts to the extent that
funds are invested in accounts subject to the
regulation. Keogh accounts, like sole propri-
etor accounts, are not subject to the regula-
tion.

(r) Non-Dividend Membership Benefits

1. General. Term reflects unique credit
union practices that are difficult to value,
encourage community spirit, and are not
granted in such quantity as to be includable
as calculable dividends.

2. Examples. Examples include:

i Food, refreshments, and drawings and
raffles at annual meetings, member func-
tions, and branch openings.
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ii. Travel club benefits.

iii. Prizes offered at annual meetings, such
as U.S. Savings Bonds, a deposit of funds
into the winner’s account, trips, and other
gifts. Such prizes are not bonuses because
they are offered as an incentive to increase
attendance at the annual meeting, and not
to entice members to open, maintain, or
renew accounts or increase an account bal-
ance.

iv. Life savings benefits.

(s) Passbook Account

1. Relation to Regulation E. Passbook ac-
counts include accounts accessed by
preauthorized electronic fund transfers to
the account (as defined in 12 CFR §205.2(j)),
such as an account credited by direct share
and deposit of social security payments. Ac-
counts that permit access by other elec-
tronic means are not ‘“‘passbook accounts,”
and any statements that are sent four or
more times a year must comply with the re-
quirements of §707.6.

(t) Periodic Statement

1. General. Periodic statements are not re-
quired by part 707. Passbook and term share
accounts are exempt from periodic state-
ment requirements.

2. Examples. Periodic statements do not in-
clude:

i. Additional statements provided solely
upon request.

ii. Information provided by computer
through home electronic credit union ac-
count services.

iii. General service information such as a
quarterly newsletter or other correspondence
that describes available services and prod-
ucts.

(u) Potential Member

1. General. A potential member is a natural
person eligible for membership in a credit
union, who has not yet taken the steps nec-
essary to become a member. The term also
includes natural person nonmembers eligible
to hold accounts in a credit union pursuant
to relevant federal or state law.

2. Verification of eligibility. It is rec-
ommended that credit unions have sound
written procedures in place to identify those
eligible for membership. If these procedures
include verification measures, such as an ap-
plication process, verification telephone call
or letter to an employer or association with-
in the field of membership, witnessing by an
existing member, or similar procedure, then
the credit union may first verify the mem-
bership eligibility of a potential member be-
fore providing account disclosures or other
information to the potential member. This
process of verifying a member’s eligibility
status, making a recommendation for mem-
bership, and providing account disclosures
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should be completed within 20 calendar days.
This period also applies when potential
members not on credit union premises re-
quest disclosures.

3. Nonmembers. Within its sole discretion,
the board of directors of a credit union may
provide TISA disclosures to nonmembers
who are ineligible for membership or to hold
an account at the credit union. If disclosures
are made to such nonmembers, it is the posi-
tion of the Board that no civil liability can
accrue to the credit union for any errors in
such disclosures. (See commentary to
§707.3(d)).

(v) State

1. General. Territories and possessions in-
clude American Samoa, Guam, the Mariana
Islands, and the Marshall Islands.

(w) Stepped-Rate Account

1. General. Stepped-rate accounts are those
accounts in which two or more dividend
rates (known at the time the account is
opened) will take effect in succeeding peri-
ods.

2. Example. An example of a stepped-rate
account is a one-year term share certificate
account in which a 5.00% dividend rate is
paid for the first six months, and 5.50% for
the second six months.

(x) Term Share Account

1. Relation to Regulation D. Regulation D
permits, in limited circumstances, the with-
drawal of funds without penalty during the
first six days after a ‘“‘time deposit’” is
opened. (See 12 CFR 204.2(c)(1)(i).) But the
fact that a member makes a withdrawal as
permitted by Regulation D does not dis-
qualify the account from being a term share
account for purposes of this regulation (such
as withdrawals upon the death of the mem-
ber, or within a ‘“‘grace period’’ for automati-
cally renewable term share accounts).

2. Club accounts. Club accounts, including
Christmas club, holiday club, and vacation
club accounts may be either term share or
regular share accounts, depending on the
terms of the account. Although club ac-
counts typically have a maturity date, they
are not term share accounts unless they also
require a penalty of at least seven days’ divi-
dends for withdrawals during the first six
days after the account is opened.

(y) Tiered-Rate Account

1. General. Tiered-rate accounts are those
accounts in which two or more dividend
rates are paid on the account and are deter-
mined by reference to a specified balance
level. Tiered-rate accounts are of two types:
Tiering Method A and Tiering Method B. In
Tiering Method A accounts, the credit union
pays the applicable tiered dividends rate on
the entire amount in the account. This
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method is also known as the ‘‘hybrid” or
“plateau’ tiered-rate account. In Tiering
Method B accounts, the credit union does
not pay the applicable tiered dividends rate
on the entire amount in the account, but
only on the portion of the share account bal-
ance that falls within each specified tier.
This method is also known as the “‘pure’ or
“split-rate”” tiered-rate account. (See Appen-
dix A, part 1, D.)

2. Example. An example of a tiered-rate ac-
count is one in which a credit union pays a
5.00% dividend rate on balances below $1,000,
and 5.50% on balances $1,000 and above.

3. Term share accounts. Term share ac-
counts that pay different rates based solely
on the amount of the initial share and de-
posit are not tiered-rate accounts.

4. Minimum balance accounts. A require-
ment to maintain a minimum balance to
earn dividends does not make an account a
tiered-rate account. If dividends are not paid
on amounts below a specified balance level,
then the account has a minimum balance re-
quirement (required to be disclosed under
§707.4(b)(3)(i)), but the account does not con-
stitute a tiered-rate account. A zero rate
(0%) cannot constitute a tier. Minimum bal-
ance accounts are single rate accounts with
a minimum balance requirement.

(z) Variable-Rate Account

1. General. Includes accounts in which the
credit union does not contract to give at
least 30 days advance written notice of de-
creases in the dividend rate. An account
meets this definition whether the rate
change is determined by reference to an
index, by use of a formula, or merely at the
discretion of the credit union’s board of di-
rectors. An account that permits one or
more rate adjustments prior to maturity at
the member’s option, such as a rate relock
option, is a variable-rate account.

2. Differences between fixed-rate and variable-
rate accounts. All ccounts must either be
fixed-rate or variable-rate accounts.
Classifying an account as variable-rate af-
fects credit unions three ways:

i. Additional account disclosures are re-
quired (§707.4(b)(1)(ii));

ii. Rate decreases are exempted from
change-in-terms requirements
(§707.5(a)(2)(i)); and

iii. Advertising
(§707.8(c)(1))-

Fixed-rate accounts require a contract
term obligating the credit union to a 30-day
advance, written notice to members before
decreasing the dividend rate on the account.
Term changes adversely affecting the mem-
ber and rate decreases cannot take effect
until 30 days after such fixed-rate change-in-
terms notices are mailed or delivered to
members (§707.5(a)).

notice required
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Section 707.3—General Disclosure
Requirements

(a) Form

1. General. All required disclosures (e.g., ac-
count disclosures, change-in-terms notices,
term share renewal/maturity notices, state-
ment disclosures and advertising disclosures)
must be made clearly and conspicuously, in
a form the member may retain. Disclosures
need be made only as applicable (e.g., disclo-
sures for a non-dividend-bearing account
would not include disclosure of annual per-
centage yield, dividend rate, or other disclo-
sures pertaining to dividend calculations).

2. Design requirements. Disclosures must be
presented in a format that allows members
and potential members to readily understand
the terms of their account. Credit unions are
not required to use a particular type size or
typeface, nor are credit unions required to
state any term more conspicuously than any
other term. Disclosures may be made:

i. In any order.

ii. In combination with other disclosures
or account terms.

iii. In combination with disclosures for
other types of accounts, as long as it is clear
to members and potential members which
disclosures apply to their account.

iv. On more than one page and on the front
and reverse sides.

v. By using inserts to a document or filling
in blanks.

vi. On more than one document, as long as
the documents are provided at the same
time.

3. Consistent terminology. A credit union
must use the same terminology to describe
terms or features that are required to be dis-
closed. For example, if a credit union de-
scribes a monthly fee (regardless of account
activity), as a ‘“monthly service fee’ in ac-
count opening disclosures, the periodic state-
ments and change-in-terms notices must use
the same terminology so that members and
potential members can readily identify the
fee.

(b) General

1. Terms and conditions. Credit unions are
required to have disclosures reflect the
terms of the legal obligation between the
credit union and a member at the time the
member opens the account. This provision
does not impose any contract terms or super-
sede state or other laws that define how the
legal obligations between a credit union and
its membership are determined.

2. Specificity of legal obligation. Credit
unions may refer to the calendar month or
to roughly equivalent intervals during a cal-
endar year as a ‘““‘month.”” Use of estimates is
prohibited in TISA disclosures.

3. Foreign language. Disclosures may be
made in any foreign language, if desired by
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the board of directors of a credit union. How-
ever, disclosures must also be provided in
English, upon request.

(c) Relation to Regulation E

1. General rule. Compliance with Regula-
tion E (12 CFR part 205) is deemed to satisfy
the disclosure requirements of this regula-
tion, such as when:

i. A credit union changes a term that trig-
gers a notice under Regulation E, and the
timing and disclosure rules of Regulation E
for sending change-in-terms notices.

ii. A member adds an ATM access feature
to an account, and the credit union provides
disclosures pursuant to Regulation E, includ-
ing disclosure of fees before the member re-
ceives ATM access. (See 12 CFR 205.7.)

iii. A credit union complying with the tim-
ing rules of Regulation E discloses at the
same time fees for electronic services (such
as balance inquiry fees imposed if the in-
quiry is made at an ATM) that are required
to be disclosed by this regulation, but not by
Regulation E.

iv. A credit union relies on Regulation E’s
rules regarding disclosures of limitations on
the frequency and amount of electronic fund
transfers, including security-related excep-
tions. But any limitation on the number of
“intra-institutional transfers” to or from
the member’s other accounts at the credit
union during a given time period must be
disclosed, even though intra-institutional
transfers are exempt from Regulation E.

(d) Multiple Members

1. General. When an account has multiple
natural person member accountholders, de-
livery of disclosures to any member
accountholder or agent authorized by the
accountholder satisfies the disclosure re-
quirements of part 707.

(e) Oral Response to Inquiries

1. Application of rule. Credit unions need
not provide rate information orally. Disclo-
sures need be made only as appropriate. For
example, the requirement to give a tele-
phone number for a member to call about
rates for interest-bearing accounts and divi-
dend-bearing term share accounts, would not
be necessary for members calling the credit
union for information. Also, the disclosure
reqirements are applicable only to credit
union employees and volunteers acting in
the ordinary course of credit union business.

2. Relation to advertising. The advertising
rules do not cover an oral response to a ques-
tion about rates.

3. Existing accounts. This paragraph does
not apply to oral responses about rate infor-
mation for existing term share accounts or
accounts not currently offered. For example,
if a member holding a one-year term share
account requests dividend rate information
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about the account during the term, the cred-
it union need not disclose the annual per-
centage yield, unless the member is calling
for rate information under a maturity no-
tice.

(f) Rounding and Accuracy Rules for Rates and
Yields

(f)(1) Rounding

1. Permissible rounding. The annual percent-
age yield, annual percentage yield earned
and dividend rate must be rounded to the
nearest one-hundredth of one percentage
point (.01%) when disclosed. Examples of per-
missible rounding are an annual percentage
yield calculated to be 5.644%, rounded down
and shown as 5.64%; 5.645% would be rounded
up and disclosed as 5.65%. For account dis-
closures, the dividend rate may be expressed
to more than two decimal places.

(f)(2) Accuracy

1. Annual percentage yield and annual per-
centage yield earned. The tolerance for annual
percentage yield and annual percentage yield
earned calculations is designed to accommo-
date inadvertent errors. Credit unions may
not purposely incorporate the one-twentieth
of one percentage point (.05%) tolerance into
their calculation of yields.

2. Dividend rate. There is no tolerance for
an inaccuracy in the dividend rate.

Section 707.4—Account Disclosures
(a) Delivery of Account Disclosures

(a)(1) Account Opening

1. New accounts. New account disclosures
must be provided when:

i. A term share account that does not auto-
matically rollover is renewed by a member.

ii. A member changes the term for a renew-
able term share account (from a one-year
term share account to a six-month term
share account, for instance) (see comment
5(b)-5 regarding disclosure alternatives).

iii. A credit union transfers funds from an
account to open a new account not at the
member’s request, unless the credit union
previously gave account disclosures and any
change-in-terms notices for the new account
(e.g., funds in a money market share account
are transferred by a credit union to open a
new account for the member, such as a share
draft account, because the member exceeded
transaction limitations on the money mar-
ket share account).

iv. A credit union accepts a deposit from a
member to an account that the credit union
had previously deemed to be ‘‘closed,”” under
applicable federal or state law, for the pur-
pose of treating accrued, but uncredited,
dividends as forfeited dividends. New ac-
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count numbers are not required by this re-
quirement.

2. Acquired accounts. New account disclo-
sures need not be given when a credit union
acquires an account through an acquisition
of, or merger with, another credit union (but
see §707.5(a) regarding advance notice re-
quirements if terms are changed).

3. Combination disclosures. New account dis-
closures need not be given when a member
has already received disclosures covering
several accounts, and opens a new account
properly disclosed by the already received
combination disclosures, if the new account
is opened within a reasonable amount of
time after receipt of the combination disclo-
sures and if the received disclosures and
terms are accurate at the time the new ac-
count is opened.

(a)(2) Requests
@@®

1. Inquiries versus requests. A response to an
oral inquiry (by telephone or in person)
about rates and yields or fees does not trig-
ger the duty to provide account disclosures.
But, when a member asks for written infor-
mation about an account (whether by tele-
phone, in person, or by other means), the
credit union must provide disclosures unless
the account is no longer offered to the pub-
lic.

2. General requests. When member’s or po-
tential member’s request disclosures about a
type of account (a share draft account, for
example), a credit union that offers several
variations may provide disclosures for any
one of them. No disclosures need be made to
nonmembers, though a credit union may pro-
vide disclosures to nonmembers within its
sole discretion.

3. Timing for response. Twenty calendar
days is a reasonable time for responding to a
request for account information that a mem-
ber does not make in person.

@INA)

1. Recent rates. Credit unions comply with
this paragraph if they disclose an interest
rate (or dividend rate on a dividend-bearing
term share account) and annual percentage
yield accurate within the seven calendar
days preceding the date they send the disclo-
sures.

(@i B)

1. Term. Describing the maturity of a term
share account as “‘1 year” or ‘6 months,”” for
example, illustrates a response stating the
maturity of a term sha